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COUNCIL 


THE COMMUNITY BANK'S ANSWER 


TO THE BIG lk 


OF TRUST DEPARTMENT GROWTH 


There is no doubt that the trust business is growing. 
Yet Trust Department growth is not feasible—and 
not profitable — IF it requires more manpower and 
costly investment research. 

Growth does require additional facilities, of 
course. And, as a continually expanding group of 
progressive community banks knows, such facilities 
are available at reasonable cost through member- 
ship in the Studley, Shupert Trust Investment 
Council organized in 1948. 

Members of the Council recognize the wisdom 
of cooperation in order to obtain and share trust 
investment data and experience through a central 
“clearing house” . . . and to give their own Trust 
Department staffs the assistance of “outside” per- 





TRUST INVESTMENT 


COUNCIL PHILADELPHIA 3, PA. 


sonnel especially trained in every phase of invest- 
ment management. 

Studley, Shupert Trust Investment Council 
membership provides trust officers with practical 
help. This includes specific recommendations for 
particular accounts, easy-to-interpret reviews of 
individual securities, and a steadily increasing list 
of other special services . . . all designed io afford 
continuous assistance which permits growth in 
volume without growth in manpower and expensive 
overhead. 

A booklet describing this relationship has been 
prepared for Council members for distribution to 
their clients and prospects. A copy will be sent you 
upon request. 


STUDLEY, SHUPERT TRUST INVESTMENT COUNCIL 
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delphia, host city to the American Bar Asso- 
ciation for its 78th annual convention the 


| week of August 22. The proceedings of the 


Probate and Trust Law Divisions ere re- 
ported in this issue . . 


long association with American law. Inde- 
Hall, from which President 


Chief Justice John Marshall, was the seat 
of the Continental Congress in 1776 and 
the meeting place of the Constitutional Con- 
vention in 1789. Six U. S. Supreme Court 
justices have come from Pennsylvania, the 
first James Wilson (1789-1798) and the 
most recent the late Owen J. Roberts (1930- 
1945) ... Philadelphia’s Girard Trust Corn 
Exchange Bank and First Pennsylvania 
Banking & Trust Co. are among the four 
oldest trust companies in the United States. 
Teday Philadelphia trust departments ad- 
minister well over $4.5 billion of assets. 
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Mid-Continent Program 
Announced 


The program for the Mid-Continent 
Trust Conference in Houston, Novem- 
ber 3-4, includes a panel discussion of 
the oil business, the growth of the trust 
business since 1920, estate planning and 
the problems of smaller trust depart- 
ments. 


The Conference will meet at the Rice 
Hotel with the Corporate Fiduciaries 
Association of Houston and the Hous- 
ton Clearing House acting as hosts. At 
the Thursday morning session there will 
be three principal speakers: Richard P. 


Chapman, new president of the Trust 
Division and president, Merchants Na- 
tional Bank, Boston; Dr. R. C. S. 
Young, director of admissions, Atlanta 
Division, University of Georgia; and a 
third to be announced later. 

After luncheon, the delegates will 
hear Charles W. Williams, vice presi- 
dent, the Federal Reserve Bank of Rich- 
mond, whose talk will be followed by 
the panel discussion on the oil business. 
Merwin Q. Lytle, president of the Cor- 
porate Fiduciaries Association of Chi- 
cago, and vice president, Harris Trust 
& Savings Bank, will moderate this ses- 
sion. 
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On Friday, the program includes in 
address by Fred F. Florence, new pre;i- 
dent of the American Bankers Associa- 
tion, and president, Republic National 
Bank, Dallas; “The Growth of Trust 
Business since 1920” by Gilbert T, 
Stephenson, retired director, Trust |te- 
search Department, Graduate School of 


Banking; “Estate Planning under 1954 
Revenue Act” by R. N. Gresham of 
Boyle, Wheeler, Gresham, Davis & 


Gregory in San Antonio; and “Prob. 
lems of Smaller Trust Departments” by 
Noel L. Mills, vice president and trust 
officer, Deposit Guaranty Bank & Trust 
Co., Jackson, Miss. 


At luncheon the delegates will hear 
Mrs. Oveta Culp Hobby, president of 
the Houston Post and former U. S. Sec- 
retary of Health, Education and Wel- 
fare. The afternoon’s program will fea- 
ture as optional tours either an indus- 
trial boat trip on the Houston Ship 
Canal, or a visit to a producing oil field. 


A A A 
Trust Earnings Reported 


Gross trust department earnings for 
the first half-year of 1955 for member 
banks of the First Federal Reserve Dis- 
trict, as reported in the August Monthly 
Review of the Federal Reserve Bank of 
Boston, show gains for the Boston banks 
and decreases for the other banks com- 
pared with the last half of 1954. Earn- 
ings of the Boston trust departments 
totaled $5,636,000 representing an im- 
provement of 13.4% over the previous six 
months. Other First District trust de- 
partments earned an aggregate of 
$5,118,000 in the first half of 1955, run- 
ning 8.1% behind the last half year 
earnings of 1954. 

Trust earnings for member banks in 
the Second Federal Reserve District for 
the first six months of 1955 showed gains 
in dollar amounts for both the New York 
central reserve city banks and the re- 
serve city and country banks, compared 
with the first six months of the previous 
three years. 

Gross earnings for New York central 
reserve city trust departments for the 
first half of 1955, according to the Sep- 
tember Monthly Review of the New York 
Federal Reserve Bank, aggregated $43.2 
million, a rise of 16% over the $37.1 mil- 
lion of the first half of 1954. For the 
corresponding period in 1953 total trust 
department gross income was $34.1 mil- 
lion, and in 1952 only $32.7 million. 

For the same six months period, trust 
department gross earnings for the re- 
serve city and country banks reached 
$5.3 million in 1955, a gain of 15% over 
the $4.6 million of the 1954 period. In 
1953 the corresponding earnings were 
$4.1 million, and a year earlier amounted 
to $3.9 million. 


TRUSTS AND EsTATES 








rm fe £a a2 eh fh £4 et ee sk a Ao Ba ut 


wy hth hUD 


ear 

of 
Sec: 
Vel- 
fea- 
dus- 
ship 
eld. 


| 


for 
nber 
Dis- 
ithly 
k of 
anks 
com- 
arn- 
1ents 

im- 
is six 
t de- 
» of 
run- 
year 


ks in 
‘t for 
gains 
York 
ie re- 
pared 
svious 


entral 
yr the 
» Sep- 
- York 
— $43.2 
1 mil- 
yr the 
| trust 
1 mil- 


, trust 
he re- 
eached 
%o over 
od. In 
; were 
ounted 


STATES 








HOW TO KEEP HUSBAND AND WIFE HAPPY IN 
THE HEREAFTER was a major theme of the an- 
nual meeting of the American Bar Associa- 
tion's Probate and Trust Law Divisions. 
Pitfalls in joint and mutual wills, prob- 
lems of simultaneous death, and questions 
in allocation of assets for the marital 
deduction were appraised and constructive 
Suggestions made for avoiding them. Out- 
standing papers were also presented on 
drafting wills and trusts, including short 
term and life insurance trusts. The com- 


plete proceedings are reported in this 
issue. 


FIDUCIARY STOCK MARKET VOLUME IS LARGEST 
FACTOR IN INSTITUTIONAL AREA, according to 
detailed study conducted by the New York 
Stock Exchange of two test days in June, 
accounting for more than 35% of total vol- 
ume. The banks were also found to act as 
intermediaries for individuals, profit- 
Sharing plans, non-profit organizations, 
and even in some cases, for mutual funds 
and closed-end investment companies. (See 
page 889) 


ENLIVENING THE AMERICAN BANKERS CONVEN- 
TION in Chicago last month was the nomina- 
tion, from the floor, of a candidate for 
vice presidency representing state banks 
and trust companies. Only once before in 
81 association years had the nominating 
Committee's choice been challenged, and 
for the first time a secret ballot was in- 
voked, resulting in 1183 member votes for 
Erle Cocke of Fulton National Bank of At- 
lanta and 664 for Harry M. Arthur, the 
State banks' nominee. As there are some 
9,600 state banks, compared to 4,796 na- 
tionally chartered, while six of the last 
seven Association presidents have been 
from the latter group, protocol may pre- 
Scribe a state-banker nominee next year. 

Another year of "normal growth" of our 
€conomy was the general prognosis of con- 
vention speakers, though emphasis on the 
heed to avert bulging inflation and pros- 
bects for creeping inflation was sharpened 
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by considerations of a possible Democratic 
take-over in '56. Cautions against both 
governmental and personal deficit-spending 
were the order of the meetings, pointed up 
by able commentary on the healthy credit- 
braking actions of the Federal Reserve, 
made by Association President Homer Liv- 
ingston of Chicago's First National Bank, 
and Undersecretary of the Treasury Bur- 
gess' stress on budget-balance and flex- 
ible restraints on credit excesses. Clar- 
ence Randall of Inland Steel Co. criticized 
self-seeking pressures for tariff in- 
creases which only bring retaliation and 
higher consumer costs. 


TRUST BUSINESS HAS AN ALMOST UNLIMITED 
OPPORTUNITY FOR GROWTH over the next five 
years, according to four former presidents 
of the American Bankers Association Trust 
Division. Speaking at the annual meeting 
last month, they reported on surveys among 
trustmen in the four major areas of the 
country who point to the great potential 
particularly in pension trusts and small 
estates. Inadequate fees and personnel 
were cited as dark spots on the horizon. 
(See page 881.) 


ATOMIC ENERGY CONSULTANTS have been en- 
gaged by a number of banks and more are 
considering such arrangements. At least 
five of the large New York banks now en- 
gage the services of individuals or firms 
in a consulting capacity, and Bank of 
America in San Francisco has announced 
agreement with Stanford Research Institute 
for research and counselling services. In 
some cases the consultants advise with in- 
vestment officers as to possible effects 
on present portfolio holdings and competi- 
tive aspects; in others orientation talks 
or forums for key customers and bank and 
trust officials are conducted .. . The 
first Atomic Industry "trade fair" in 
Washington, D. C. last month — with 85 
exhibitors — of atomic equipment that is 
"on the market" served notice that many 
phases have emerged from laboratory into 
commercial channels, while the Atomic In- 
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Report. (See page 893) 





ued in 1933. Other sections of the country 


dustrial Forum announced membership is now ferences. Furthermore, 
525. For other observations on this new offer as much latitude for problems of 

field, see this month's Nuclear Energy special interest in the South as would a 
regional meeting. 





NOTICE to INVESTMENT OFFICERS ...... 
The New Monthly 
NUCLEAR ENERGY REPORT 


Since more and more people will be seeking advice from professional 
investors on atomic activities of industry, your editors have deemed it timely 
to provide a regular monthly feature on this subject. Edited by Edward R. 
Trapnell of Bozell & Jacobs, Inc., who is well-known for his work with the 
Manhattan Project and subsequently with the Atomic Energy Commission, 
the Report is designed to be of practical value to managers of portfolios. 


It will report in concise and non-technical language the import and 
impacts of those nuclear energy developments deemed to have significant 
effect on investment decisions. For example: 


“What overall effects on Electric and Gas Utility companies are 
already discernible ... and how much exaggeration is there in cur- 
rent commentaries?” 


“Is there yet visible any ‘time-table’ as to competitive costs of atomic- 
fission fuel with conventional fuels?” 


“Where are applications of nuclear energy proving practicable, and 
where will it be most widely used in the next few years?” 


“What are some basic ‘yardsticks’ to use in judging the potentialli- 
ties — and limitations — of ‘atomics’?” 


Investors are going to live more and more closely with Nuclear Energy, 
beginning right now. Its peacetime uses are of great variety and already 
influence the operations of many companies rated as first-class investments, 
as well as the myriad of concerns which will benefit by preparing for this new 
opportunity. 


That the answer is not visible in present statistics or other measurement 
data will become increasingly apparent, as further analysis demonstrates the 
importance of technical know-how, business sense and the ability to distin- 
guish between sensational claims and probably equally sensational advances 
in the art and science of harnessing this most potent of all energies to the 
work of the world. 


To insure seeing these reports regularly, enter order for subscription now, 
if ycu do not have your own copy. 








770 


the agenda do not 


REVIVAL OF THE SOUTHERN TRUST CONFER- HENRY FORD ANNOUNCES $500 MILLION EX- 
ENCE is being favored in many responsible PANSION PROGRAM and terms doubters of our 
quarters and merits the heartiest con- continuing industrial prosperity "Nervous 
Sideration of American Bankers Association Nellies." It is his belief that this coun- 
officials. Such Conferences, started in try has broken through into a plane of ac- 
Chattanooga in April 1928, were discontin- tivity which can be sustained indefnitely. 


have their regional conferences, and the THE STOCK MARKET RECOVERED by the end of 
Mid-Winter Trust Conference in New York the month roughly one-third of the loss 
has grown to such size that the need for a suffered on September 26th on news of 
Southern meet becomes more imperative, President Eisenhower's heart attack. The 
particularly in view of the great business Sweeping declines on 7.7 million share 
development of this area in recent years. volume registered a 31.89 point dip in the 
There are some 400 active trust depart- D-J industrials, the worst in points since 
ments in the eleven states furthest re- October 28, 1929. Bond markets and com- 
moved from locales of present Trust Con- modities remained generally steady. 


Responsibilities of Leadership 


Homer J. Livingston, retiring presi- 
dent of the American Bankers Associa- 
lion, after stating that the primary re- 
sponsibility of the banker is to safe- 
guard the funds of depositors, listed five 
responsibilities which the banker must 
discharge each day if he is to give his 
community the financial leadership it 
has the right to expect. 

1. Providing adequate and continu- 
ous credit to business, agriculture. and 
individuals in his community. 

2. Careful supervision of the bank's 
bond portfolio. 

3. Strengthening capital accounts 
to be able to absorb losses during pe- 
riods of stress, and to provide credit in 
adequate amounts for the growth of 
business and industry. 

4. Training men for executive lead- 
ership and successor management. 

5. Providing comprehensive and 
competent accounting and auditing 
controls. 


Over and above these obligations. 
said Mr. Livingston, who is president of 
The First National Bank of Chicago, 
there are the broad responsibilities of 
understanding fully our system of pri- 
vaie property and free markets. the 
operation of the entire Federal Reserve 
System, government fiscal policies. and 
debt management, and the various eco 
nomic indicators which show the trends 
of business. Finally, he said. the banker 
needs to be thoroughly aware of the 
far reaching economic and social in pli- 
cations of his business. 
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AIR MAIL 


THE HANOVER BANK 


P. O. BOX 53 LA GUARDIA AIRPORT STATION 
FLUSHING 71, N. Y. 


POUCH LOOSE ONLY TO 






—— A.M. F. La Guarpia |. 


“Thank vou so much for vour letter enclosing air- 
mail stickers to be used in connection with your 
new development, ‘door-to-door’ delivery service 
for cash letters, ete. 


“You of The Hanover Bank are alw ays out in 
front with new and wonderful ideas and we are so 
happy with our connection with you 
New York correspondent.’ 


- - aS Our 


j For more than half a century 645 Banks 
in all parts of the country have been 


Hanover correspondents 


s Known by the Correspondents it Keeps 


THE HANOVER BANK 


Member Federal Deposit Insurance Corporation 
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Proceedings of 


PROBATE AND TRUST LAW DIVISIONS 


American Bar Association, Philadelphia, August 22-24, 1955 


HE SECTION OF REAL PROPERTY, 

Probate and Trust Law presented an 
outstanding program during the Ameri- 
can Bar Association’s 78th annual meet- 
ing held in Philadelphia the week of 
August 22, 1955. Some three hundred 
lawyers from all areas of the nation at- 
tended the three divisional meetings held 
at the Hotel Adelphia. 


On Monday afternoon, the 22nd, the 
Real Property Law Division offered a 





. 
WILLIAM A. LANE 


RusH H. LIMBAUGH 


highly interesting session, presided over 
by Division Director Robert H. Frazier 
of Greensboro, N. C., on the theme “De- 
velopments in Real Property Law Caused 
by Growth of Metropolitan Areas.” 
These proceedings are printed separate- 
ly by the Section. 


Keeping Spouses Happy 


Following the traditional breakfast 
tendered on Tuesday morning by the 
Section to approximately 100 officers and 
committee personnel, the Probate Law 
Division, headed by J. Stanley Mullin of 
Los Angeles, conducted a constructive 
session on the theme “Husband and 
Wife—How to Keep Both Happy in the 
Hereafter.” In the first paper, Elmer L. 
Fingar, for many years Chief Clerk of 
the Surrogate’s Court of Westchester 
County, New York, and now vice presi- 
dent and senior trust officer of National 
Bank of Westchester in White Plains, 
pointed out the difficulties and unex- 
pected consequences of “Joint, Mutual 
and Reciprocal Wills.” Then Christian 
M. Lauritzen, II, of Chicago delivered 
the substance of his committee report 
on Improvement of Probate Procedure, 
which was devoted to “Simultaneous 
Death — Tax and Other Problems under 
State Statutes.” He was followed by an- 
other committee chairman, Professor 


William J. Bowe of the Vanderbilt Law 
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School in Nashville, whose report on 
Draftsmanship: Wills and Trusts dealt 
with “Proper Draftsmanship to Over- 
come Problems of Simultaneous Death.” 
The final paper at this session was given 
by Leroy E. Rodman of New York who 
explored the administrative and tax 
problems involved in an “Executor’s 
Power to Allocate Property to Qualify 
for the Marital Deduction.” 


The featured speaker at the Section’s 
annual dinner on Tuesday was Hon. Rob- 
ert V. Bolger, Senior Judge of the Or- 
phans’ Court of Philadelphia, who of- 
fered pointed suggestions on the draft- 
ing of charitable trusts. Citing as a 
model of meticulous care the will of 
Stephen Girard which created a still ac- 
tive trust over a century ago, Judge 
Bolger emphasized the wisdom of in- 
jecting flexibility in the trust provisions 
and including a power to accept funds 
from other donors. He also commented 
on the Uniform Supervision of Trustees 
for Charitable Purposes Act promulgated 
in 1954 as an attempt to correct the 
abuses arising out of lack of effective 





EDWARD C. KING 


ROBERT H. FRAZIER 


public control over the administration of 
charitable trusts. 


Trust Drafting 


The Trust Law Division held its por- 
tion of the program on Wednesday morn- 
ing, presided over by Director Joseph 
Trachtman of New York. Under the 
theme “Some Everyday Problems in 
Trust Drafting” four topics were dis- 
cussed. Morse Garwood of Philadelphia 
outlined his form clauses which make 
possible “Taking Instructions on Wed- 
nesday and Finishing Draft of Will with 
Testamentary Trusts on Friday.” Practi- 
cal suggestions on how to avoid “Tax 
Pitfalls in Drafting Short-Term Trusts” 
were put forth by W. Gibbs McKenney 





of Baltimore. How the designation of a 
“Trust Adviser” can prove a “Boon or 
Booby Trap” was forcefully depicted by 
Lawrence G. Knecht of Cleveland. The 
concluding subject — “Designating the 
Trustee under Insured’s Will as Bene- 
ficiary of Insurance Policy — was di- 
vided into two parts, the legal aspects 
being treated by Carl F. Schipper, Jr., 
of Boston, and the home office problems 
by Robert J. Lawthers of New England 
Mutual Life Insurance Company, Bos- 
ton. 


Officers Chosen 


At the closing session William A. 
Lane of Miami, Fla., was elevated to 
Chairman of the Section, succeeding 
Rush H. Limbaugh of Cape Girardeau, 
Mo., who becomes the Section’s Delegate 
to the House of Delegates after a highly 
successful term. The newly chosen vice 
chairman is Edward C. King, Dean of 
the Law School of the University of 
Colorado at Boulder. 


The three vice chairmen and divi- 
sional directors as well as the secretary 
were re-elected. They are: 


Real Property—Robert H. Frazier, 
Greensboro, N. C. 


Probate—J. Stanley Mullin, Los An- 
geles. 


Trust—Joseph Trachtman, New York. 
Secretary—William R. Dillon, Chi- 


cago. 


Named to the Council, for terms end- 
ing as indicated, were Millard Vander- 
voort of Battle Creek, Mich. (1959), 
Edward B. Winn of Dallas (1958), and 
J. Pennington Straus of Philadelphia 
(1959), who was in capable charge of 
the annual dinner and other arrange- 
ments of the meeting. 
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FLORENCE HEADS 
AMERICAN BANKERS ASSOCIATION 


EATURED BY A RARE FLOOR CONTEST 
Cypress selection of one of its officers, 
the American Bankers Association held 
its Slst. Annual Convention in Chicago 
the week of September 26. Fred F. 
Florence, president of the Republic Na- 
tional Bank of Dallas, was elected presi- 
dent without opposition, but the vice 
presidency was filled only after a secret 
ballot vote by the delegates. The suc- 
cessful candidate, by a count of 1,183 
to 664, was Erle Cocke, vice chairman 





FRED F. FLORENCE 


ERLE COCKE 


of the board of The Fulton National 
Bank of Atlanta, who had been chosen 
by the Nominating Committee. The 
floor-named nominee, Harry M. Arthur, 
president of Arthur State Bank, Union, 
S. C., moved to make the election 
unanimous, 


George R. Boyles, chairman of the 
board and president of the Merchants 
National Bank in Chicago, was elected 
treasurer of the Association. 


Mr. Florence, a native New Yorker, 
has been in the banking business since 
1907. He served as president of the 
Texas Bankers Association in 1936, and 
was president of the Dallas Clearing 
House Association for three terms. 


In his acceptance remarks, Mr. Flor- 
ence declared that the “Association, 
consisting of more than 14,000 banks, 
represents the great mass of small and 
medium-sized banks as faithfully as it 
represents the larger banks. We must 
continue to advocate policies that war- 
rant the support of every single bank— 
national and state—in every hamlet and 
in every city of our great nation. Our 
strength in providing constructive finan- 
cial leadership lies in the unanimity 
and wisdom with which we act.” 


The 1956 convention will be held in 
Los Angeles, October 21-24. 


Major Comments 


Under Secretary of the Treasury W. 
Randolph Burgess told the conferees 
that American aid was invaluable in 
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helping to restore the free world to a 
self-reliant status. International pros- 
perity, however, carries the seeds of in- 
flation if conservative policies are not 
followed and Mr. Burgess asked the co- 
operation of the banking fraternity in 
backing necessary, although perhaps 
unpopular, restrictive measures which 
the authorities may feel called upon to 
invoke. 


The role of monetary policy in the 
hands of central bank authorities was 
examined by C. Canby Balderston, vice 
chairman of the Board of Governors of 
ihe Federal Reserve System who stated 
that with business in this country set- 
jing new records the problem is to 
maintain prosperity by restraining un- 
wise speculation. The duration of the 
present expansion period will, he said, 
be influenced by policy decisions made 
by business executives. The art of ex- 
tending credit embraces maintenance of 
quality in all aspects of the operation 
and, while no set formula can apply. 
the banker and his customers should 
ask themselves searching questions in 
granting or seeking accomodation. 


1956 should be a year of normal 
growth, defined by Allyn P. Evans, of 
Lionel D. Edie & Co., Inc. of New York 
City, as one showing a 3-4% increase 
in Gross National Product. Mr. Evans, 


head of this consultant and investment 
counsel organization, did not predict 
that 1955 figures would be bettered be- 
cause of his opinion that the current 
record activity represents 40% normal 
growth and 60° catching up on de- 
ferred demand. Inventory accumulation 
has been limited by monetary policies 
to avoid later repercussions, keeping 
business in line with normal growth. 
Mr. Evans expressed the thought that 
not later than early in 1956 the effects 
of Reserve policy would become appar- 
ent. Among potent factors for the com- 
ing year are normal growth, possible 
tax reduction, continuing large capital 
expendiiures, larger state and _ local 
spending on public facilities and the 
deferred effects of wage and salary in- 
creases during 1955. As inventory ac- 
cumulation tapers off, the Reserve will 
be able to temper its restrictive policies, 
not probably to easy money but enough 
to restore balance. 


Clarence B. Randall, Chairman of the 
Inland Steel Co., delivered a rousing 
call in defense of free enterprise, stress- 
ing that businessmen have obligations 
commensurate with the privileges which 
our system offers. Mr. Randall is well- 
known for his work in the field of pro- 
tective tariffs, of which he is not an 
advocate because he contends that the 
consumer pays in the end for protection 
granted to a favored group. Business, 
said the speaker, must recognize and 
perform its duties locally in support 
of the community and, in the wider 
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General Motors Powerama, giant outdoor exhibit of diesel and aircraft power, which had 
a special showing on September 25 for delegates to the 8lst Annual Convention of the 
American Bankers Association in Chicago. Powerama is situated on a 23-acre lakefront 
area adjoining Soldier’s Field. Among the 253 displays dramatizing diesel and gas turbine 
power are a new lightweight passenger train, a “sun powered” automobile, an M-48 tank, 
an F-89 fighter plane, the world’s largest dump truck, an oil-drilling rig in operation, an 
operating sawmill, an operating cotton gin and a high-speed diesel locomotive which 
visitors could operate. 
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area, in assisting education upon which 
it is dependent for future management. 
Lastly, business should be willing to 
assist Government in every way pos- 
sible, instead of criticizing its conduct 
by devoted, even if not brilliant, career 
men. 


The Economic Commission 
called upon bankers to support the flex- 
ible monetary policy of the Federal Re- 
serve and to maintain the quality of 
credit so that excesses not occur in any 
of these potential trouble areas: credit, 
business inventories, wages, stock mar- 
ket or federal fiscal policies. While gov- 
ernmental agencies and non-bank lend- 
ers also share responsibility, the bank- 
ers can counsel prospective borrowers 
to act prudently and thus assist to keep 
the economy on an even keel. 


Policy 


Among resolutions adopted at the 
Convention was support of the policies 
of the Federal Reserve System in its 
flexible monetary procedures which 
were held not restrictive to the needs 
of business, agriculture and consumers. 
The members commended the Treasury 
for its financing operations and hand- 
ling of the public debt and asked for 
such steps toward better debt structure 
as conditions permit. They likewise 
called for objective evaluation of the 
reports of the Commission on Reorgan- 
ization of the Government to assist in 
improvement of organization and oper- 
ation of the complex structure built up 
over the last 20 years. Support of the 
Treasury Savings Bond program was 
also pledged. 


An educational program aimed at 
the development of people for bank 
executive positions, to be carried on by 





banks within their own organizations, 
was given permanent status by the Ad- 
ministrative Committee when it gave its 
approval for a new Committee on Ex- 
ecutive Development. William Powers, 
deputy manager of the A.B.A., was 
named secretary of the Committee. 


Dr. Harold Stonier, director of The 
A.B.A. Graduate School of Banking, was 
named dean of the School by the 
Administrative Committee. Dr. E. Sher- 
man Adams, assistant director of the 
School, was advanced to director. Dr. 
Stonier continues as executive officer of 


the G.S.B. 


Among other staff changes are: 


Henry M. Sommers, secretary and 
assistant general counsel of the A.B.A., 
was given the title of associate general 
counsel. 


James J. Saxon, assistant general 
counsel in the Washington office, was 
given the additional title of assistant 
to the executive manager. 


Mary Smith, long time secretary to 
Gilbert T. Stephenson and a member of 
the Trust Division staff for several 
years, was named assistant secretary of 
the Trust Division. 


Chapman Heads Trust Division 


The new president of the Trust Divi- 
sion is Richard P. Chapman, president 
of The Merchants National Bank of 
Boston. Moved up to vice president was 
Thoburn Mills, vice president and trust 
officer of The National City Bank of 
Cleveland. By being chosen chairman 
of the Executive Committee, Walter 
Kennedy, president of The First Na- 





TRUST DIVISION OFFICERS 


Richard P. Chapman, president, Merchants National Bank of Boston, 


(center), newly 


elected president of the Trust Division of the American Bankers Association, shown with 

Thoburn Mills (left), newly elected Division vice president, who is vice president, National 

City Bank of Cleveland and retiring president George C. Barclay, vice president, City Bank 
Farmers Trust Co., New York. 
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tional Bank of 
Montgomery, Ala., 
is placed in line 
for the Division 
presidency two 
years hence. 
Named to the 
Executive Commit- 
tee for three-year 
terms are: John 
Adams, vice president and trust officer 
First National Bank, Portland, Ore.; 
Eldridge H. Booth, Jr., senior vice 
president and trust officer Title Insur- 
ance and Trust Co., Los Angeles: 
Charles W. Hamilton. vice president 
and trust officer National Bank of Com- 
merce, Houston; Robert A. Jones, vice 
president Guaranty Trust Co., New 
York; Mark W. Lowell, vice president 
and executive trust officer Continental 
Illinois National Bank and Trust Co. of 
Chicago and William T. Haynes, vice 
president Marine Trust Co. of Western 
New York, Buffalo, was appointed for 


one year. 





‘ 


\/ALTER KENNEDY 


At the annual meeting of the Trust 
Division, retiring president George C. 
Barclay, vice president of City Bank 
Farmers Trust Co., New York, reviewed 
the Division’s activities during the past 
year (see page 778). Four former presi- 
dents gave ten-minute talks on the out- 
look for trust business in the four major 
sections of the nation (see page 881). 


Mr. Chapman announced subsequent 
to the meeting that the 37th Mid-Winter 
Trust Conference will be held in New 
York on February 6-8. The tentative 
program calls for appraisal of the do- 
mestic and international economic pic- 
ture and its effect on the trust business. 


a a& 6 


New Common Trust Funds 


Establishment of an “Investment Fund 
for Trusts” was announced at the end 
of September by Wells Fargo Bank, San 
Francisco. In publicizing the new fund, 
the bank stated that “the experience of 
trust departments of the major U. 5. 
banks has indicated that the pooling of 
assets of such trust investments has 
meant better investment diversification 
and an improvement in stability of in- 
come.” The fiscal year of the new fund 
will end August 31. 

Establishment of a discretionary Com- 
mon Trust Fund at American National 
Bank & Trust Co., Chicago, was an- 
nounced on September 14. The fund 
will be designated “Common Trust 


Fund A.” 
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Dealing in Governments? Call us—collect— 


and get prompt attention while on the phone 


Next time you’re dealing in securities, let us show 
you what we can do to facilitate the handling of 
trades you may have in mind. Call Chicago LD 92, 
93, 155, 313 or FRanklin 2-6800—we pay the 
charges. Under normal market conditions, you'll 
get an immediate bid or offering. 

This is a primary market. We carry a substantial 
position in Treasury bills, notes and other govern- 
ment issues, so we can act without delay. And the 
officers of our 90-year-old Bond Department have 
the experience and facilities to give you the kind 
of service you're looking for. 

You don’t have to be a correspondent of The First 
National Bank of Chicago to use this service. But 


if you are, you can authorize us to charge or 
deposit to your account and make the transaction 
even simpler. If you’re not a correspondent, you'll 
be interested in the many valuable services we offer. 
Why not write us today and let a man from The 
First explain how these services can benefit you? 
He'll be glad to call on you at your convenience. 





GOVERNMENT BOND DEPARTMENT 


L. F. WiInTERHALTER Vice-President 


Joserpu A. SMOLE Assistant Cashier 


Frank G. HERMAN Assistant Cashier 











Epwarp E. Brown, Chairman of the Board 


James B. Forcan, Vice-Chairman 


Huco A. AnperRson, Vice-President 
Guy C. Kippoo, Vice-President 


Homer J. Livincston, President 


Watrer M. Heymann, Executive Vice-President 


Gaytorp A. FREEMAN, Jr., Vice-President 
HERBERT P. Snyper, Vice-President 


> The First National Bank of Chicago 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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Our National Security 


ITS DEPENDENCE UPON A STRONG ECONOMY 


ROBERT CUTLER 


Chairman, Board of Directors, Old Colony Trust Company, and 
Chairman, Trust Committee, The First National Bank of Boston; 
White House Consultant to National Security Council 


HE OUTSTANDING ACHIEVEMENT OF 
, Pe Administration in the field of 
our national security policy has been 
to change at the highest level the em- 
phasis and direction of that policy. This 
Administration positively recog- 
nized, and put into practice, a differ- 
ent concept: the possession of military 
might alone is not enough; of equal 
importance is the maintenance of an ex- 
panding economy, strong enough to sup- 
port not only the demands of military 
defense but also of civilian growth and 
progress. 


has 


There was a day when the part that 
America’s economy plays in the survival 
of the free world did not seem quite 
as well understood. Of course, the great 
policy papers of earlier years did refer 
to the desirability of a strong American 
economy. But I am speaking not of 
references, but of emphasis and direc- 
tion. 


In 1948 I was Special Assistant to 
James Forrestal, first Secretary of De- 
fense, to help in presenting to the Con- 
gress his Supplementary Defense Bud- 
get. He struck a note, which I stated as 
follows: 


Our natural resources, our ability 
to produce and fabricate in mass 
quantities, because of the capacity of 
our managements and the skills of 
our laboring men and women; the in- 
ventive genius of our scientists; our 
vast transportation system make up 
a potential that overshadows the capa- 
bilities of the Communist regime. 
More than the atom bomb, this pre- 
eminent industrial productive ability 
is the bulwark of peace in the world. 

To the extent that we weaken or 
dissipate the enormous potential of 
American industrial power, we invite 
despotic rulers to again plunge the 
world into war. 


In January, 1953 there was a_phil- 
osophy in the Capital which placed mili- 
tary security first without weighing cost. 


From address before American Bankers Associa- 
tion, Chicago, Sept. 27, 1955. 
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It was my duty as Special Assistant to 
advance the new emphasis and perspec- 
tive. At the dawn of 1953, the United 
Nations were engaged in bitter conflict 
in Korea. The stability of NATO was 
in doubt. The future of West Germany, 
the golden prize in the scales of the 
world, was teetering in the balance. 
The dark menace of Soviet Communism 
hung like a black pall on the free world. 
The outgoing Administration had esti- 
mated that the Federal Government 
would operate for fiscal-vear 1953 at a 


deficit of over $9 billion. 


That was not an easy time to press 
for a strong national economy. It would 
have been easier to follow recommenda- 
tions to increase defense expenditures 
by $20 billion over the staggering fig- 
ures already in the 1953 budget. But 
another way was taken; that of keeping 
alive the principles of competitive en- 
terprise and initiative in developing new 
things and better methods of industrial 
accomplishment, moving people from 
working directly or indirectly for gov- 
ernment into producing goods for the 
public. During that transition, spending 
has been reduced by about $12 billion 
a year, deficits cut, taxes reduced. 

George Humphrey was like a_ rock 
in the desert, asking as to every pro- 
ject: what will it cost? where will the 
dollars come from? if this project is 
to have priority, what other less im- 
portant project can we give up or post- 
pone? 

The pretty 
big, impersonal, and hard to get a firm, 
tight hold of. Yet it needs just the com- 
mon-sense approach you give to your 
daily work—a business, not an ivory- 
tower approach. We did not think that 
to put emphasis on a sound national 
economy was to put a dollar sign on 
national security. It just seemed a horse- 
sense way to run the biggest undertak- 
ing in the world. 


nation’s business seems 


After I became Chairman of the Plan- 


ning Board of the National Security 
Council, we introduced into policy state- 
ments an innovation. We wanted them 
to contain not only factual presentation 
and_ policy recommendations based 
thereon, but also a financial appendix 
to indicate the magnitude of annual ex- 
penditure for the current and future 
years. These financial appendices were 
not binding, but they were often illumi- 
nating. It seemed only proper and rea- 
sonable that a body, in considering 
whether to recommend a national se- 
curity policy to the President, should do 
so with some solid data as to what such 
a policy might cost. This is now stand- 
ard operating procedure. 


Effects of New Policy 


In the first place, a climate has been 
created favorable to the vitality and 
expansion of private enterprise. A truly) 
strong economy has to be rooted in 
confidence in government, especially in 
the free enterprise system. 

In the second place, the economies 
of the Free World countries are related 
closely to the economy of the United 
States. A collapse in our business sys- 
been for Moscow a 
major victory, possibly a victory that 
might have overcome the Free World. 
The prosperous vitality of United States 
enterprise has reflected strength and 
confidence in other peoples. Today the 
Free World countries are a better credit 
risk than the Soviet Satellite countries. 


tem would have 


Lastly, one significant by-product of 
this emphasis upon national economic 
strength is that it has tended to convince 
the world that Uncle Sam is not a war- 
The United States has 
withdrawing forces from the Far East 
and cutting down the total of men 
under arms. We have abandoned the 
prior Administration’s policy of build- 
ing up military forces toward a fixed 
D-Day in favor of a “floating D-Day.” 
That is to say, we work toward a bal- 


monger. been 
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ance of forces and armament for de- 
fense that a free people is capable of 
sustaining and affording to sustain over 
as long a period of time as the need for 
such vast military defense continues. 


This policy was not adopted by 
President Eisenhower as one puts on a 
coat that can be shed in a time of 
political heat. He firmly believes that 
the vitality of the free world is depend- 
ent, for the nearby years at least, upon 
a strong American economy. He also 
believes that economic growth not only 
comes through change but also causes 
change. Therefore, a vital part of the 
government's role is to create conditions 
favorable to economic change and to 
resist efforts by any economic grouping 
in our society to use government to 
freeze the status quo for its particular 
advantage. 


Above all, he has one consuming 
passion: to maintain this world at peace. 
He will not be fooled by sweet, soft talk 
or new-found “company manners” 
which were on display at the Summit 
Conference at Geneva. Nor will he be 
fooled by an illusion that security can 
rest upon military force alone, without 
the economic underpinning to shore it 
up. 


During the last few weeks, a familiar 
voice has been on the air, with an old 
refrain: the “plundering of natural re- 
sources”; those two wicked whipping 
boys, “Wall Street and Big Business” ; 
the need for the Party now out of power 
“to return the government to the people.” 
I have an idea that a lot of Americans 
think that the people are enjoying the 
government which they have been get- 
ting since 1953. 


We private citizens who conduct great 
enterprises, in banking and in industry 
and in business, can play a big part in 
helping to make our national economy 
strong and vigorous enough to carry 
through the years ahead, without over- 
expansion or painful recession. To do 
our part, we must use some industrial 
and business statesmanship. The ques- 
tion is larger than this year’s sales and 
this year’s profits. 


"he Secretary of the Treasury last 
April gave this sound advice: 


We have learned that when busi- 
ness begins to slacken—as a result of 
excessive inventory accumulation, 
overbuying by consumers, or for any 
other reason—an easy credit policy 
is helpful. The lesson that still needs 
learning is that credit restraint is 
equally necessary during periods of 
expansion, when the seeds of future 
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trouble are sown. If we are to reach 
1980 with our confidence undimin- 
ished, and with the economy continu- 
ing to operate at highest efficiency, 
restraints on credit may be needed 
just as often as easings of credit. 


The Secretary was here speaking, not 
of governmental controls, but of volun- 
tary self-discipline. 

It is my certain belief that there lie 
ahead for America many. many free 
years in the sun, provided that America 
has the right leaders in government and 
in private enterprise as well. Those lead- 
ers will be right if they really under- 
stand that neither America nor the Free 
World will remain secure unless we 
build our defense on the rock of a 
strong and growing American economy. 


Philanthropy Grows in 1955 


Publicly announced gifts and_be- 
quests for philanthropy showed an in- 
crease in ten large urban areas for the 
first six months of 1955, compared with 
the same period in 1954, according to a 
study by John Price Jones Co., Inc., 
fund-raising and public relations con- 
sultants in New York. 


The study covers published records 
of benefactors of $1,000 and over and 
amounts raised in fund-raising endeav- 
ors in New York, Baltimore, Boston, 
Chicago, Houston, Los Angeles, Phila- 
delphia, Pittsburgh, St. Louis and Wash- 
ington, D. C. 


Total gifts and bequests in the ten 
cities were recorded as $379,563,634 in 
the first six months of 1955, compared 
with $374,960,710 in the same period in 
1954. 


Gifts alone were $311,873,281, con- 
siderably larger than the $274,959,243 
in 1954, with the increase traceable to a 
few very sizeable foundation and indi- 
vidual gifts during this period. 


Total bequests, on the other hand, 
were recorded as $67,690,353 in the first 
six months of 1955, substantially less 
than the $100,001,467 for the same pe- 
riod in 1954. 

A A A 
BANKING LAW SECTION MEETS 

The Banking Law Section of the New 
York Bar Association held its Fall meet- 
ing on October 14, at Rochester, presided 


over by chairman James M, Trenary of 
New York City. 
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Trust Division President Reports 





The Mass [Trust Mar 


GEORGE C. BARCLAY 





Ct 


President, Trust Division, American Bankers Association 
Vice President, City Bank Farmers Trust Company, New York 


THINK IT IS APPROPRIATE FOR THE 
| retiring president to give some ac- 
count of his stewardship. I therefore de- 
vote my remarks to a report on the 
activities of the Trust Division during 
the past year. This, in effect, consists of 
the work carried on by the various 
standing committees. 


Common Trust Funds 


Our Committee has urged the Board 
of Governors of the Federal Reserve 
System to permit the use of common 
trust funds by agency accounts for 
charities. I do not think that there is 
any serious objection in principle to 
this small but useful extension of the 
field of availability of common trust 
funds, but there is a question as to 
whether or not such an extension would 
need to be authorized by Congress. 


The Committee has also considered 
the situation with respect to the admis- 
sion and withdrawal of participations in 
a common trust fund if, for example, 
one single stock held in the fund had 
passed a dividend. Under the present 
regulations, the trust investment com- 
mittee must satisfy itself that all invest- 
ments of the common trust fund are 
eligible investments before it may per- 
mit the entry of new participations or 
any withdrawals. The term “eligible” was 
used advisedly so as to make sure that 
local law would apply. However, there 
is a difference of opinion as to whether 
or not a trustee would be acting pru- 
dently if it bought a non-income-pro- 
ducing investment for an_ individual 
trust. If it ought not to do this, then 
it would seem to follow that a non-in- 
come-producing investment held in the 
common trust fund would not be an 
“eligible” investment in the case of a 
new participant. 

In New York, we have by court de- 
cision what is known as the entity 
theory, which means that for all sorts 


From address at annual meeting of Trust Divi- 
sion, Chicago, Sept. 26, 1955. 
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Audience at Trust Division meeting addressed by President Barclay. 


of purposes the common trust fund is 
looked upon as a separate investment. 
We have urged the Board of Governors 
to adopt this theory in Regulation F so 
that on the valuation date the trust in- 
vestment committee would look upon 
the fund as a whole; and if it concluded 
that the portfolio was a good one, even 
though one or two stocks had passed 
a dividend, it could authorize partici- 
pations and withdrawals. This is partic- 
ularly desirable in connection with 
withdrawals because if a trust is term- 
inated, it has to be taken out of the 
common trust fund before distribution 
to the remaindermen. If, in order to 
effect a withdrawal. it is necessary to 
sell or segregate one or more securities, 
it is likely that the security will be sold 
at the worst possible time from the 
standpoint not only of the withdrawing 
trust but of the continuing trusts, since 
the expense and annoyance of setting 
up a segregated account would definite- 
ly deter the use of that alternative. 


Another question under study is 
whether a recommendation should be 
made with respect to changing the 


method of taxing capital gains in com- 
mon trust funds. At present, capital 
gains realized during any given period 
are allocated to the participants in pro- 
portion to their holdings in the fund. 
This can result in a portion of a sub- 
stantial capital gain realized on a secur- 
ity held for some years being allocated 
to a trust which has only recently par- 


ticipated in the common trust fund. To 
the extent that such a trust’s share of 
capital gains exceeds $300, it is, in 
effect, paying a tax on a gain from 
which it did not benefit. 

Whether or not it would be desirable 
to recommend that the taxable capital 
gain be computed on the value of the 
participation when withdrawn, less its 
value when the trust entered the fund, 
and be charged to the trust at the time 
of withdrawal, is under intense study, 
not only by our committee but by 
groups in New York, St. Louis, Boston, 
and Philadelphia, which are working 
closely with the Committee. 

A third edition of the Common Trust 
Fund Handbook is in preparation. 


Costs and Charges 


Before his untimely death on June 
29, Committee Chairman Aurie I. John- 
son, vice president of the First Trust 
and Deposit Co. of Syracuse, had re- 
ceived authority from the Executive 
Committee to make a new survey on 
methods of cost analysis and of deter- 
mining the basis upon which corporate 
fiduciaries fix their fees where they 
have some latitude in doing so. I assume 
that this year a similar survey will be 
undertaken by this Committee under its 
new chairman. 


Employee Trusts 
Our Committee has attended heari'gs 


in Washington before the Senate Sub- 
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committee on welfare and pension funds 
and has given testimony to at least one 
of such hearings. It has also attended 
informal meetings with the chief counsel 
to the Subcommittee at one of which 
| had the privilege of being present. I 
feel that the Washington attitude is 
definitely one of fact finding. The Sen- 
ate Committee seems intent on learning 
just how employee benefit trusts oper- 
ate; and, so far, every indication seems 
to be that the Committee is most anxi- 
ous not to rock the boat. I feel sure that 
whether or not the Committee makes 
any recommendations as to legislation, 
they will not be made without giving us 
an opportunity to comment upon them 
and in any case will be of a sound and 
helpful nature. 


The abuses that were made _ public 
some eighteen months ago in connec- 
tion with the management of union wel- 
fare plans in New York and other states 
have generated inquiries in some states, 
not only with respect to the management 
of union welfare funds but of pension 
funds as well. The New York State 
Banking Department is preparing a 
very detailed study of bank-administered 
employee benefit trusts. I have had the 
opportunity of hearing some of the pre- 
liminary findings and the report when 
published will be well worth reading by 
all interested trustmen. 


Fiduciary Legislation 


One of the most serious problems in 
the trust business from the standpoint 
of expense and loss of time has been 
the complications involved in the trans- 
fer of securities out of the name of an 
executor or trustee. This Committee, 
together with the Committee on Corpo- 
rate Trust Activities, has achieved a 
certain amount of success in attaining 
agreements among the banks, in the 
larger cities at least, to accept each 
other’s guarantees of the regularity of 
such transfers. However, this has not 
been too helpful to the smaller trust de- 
partments, and it has seemed clear that 
there was need of some kind of uniform 
statute. 


The Bar Association has 
appointed a committee to work up a 
draft of a tentative uniform statute.* 
Our Committee has been working close- 
ly with the Bar Association group. 
Since, however, the proposed Uniform 
Commercial Code contains provisions 
designed to simplify security transfers, 
it seems to be the best policy to go 
slowly in this matter and to await the 


—_—. 
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See Bar Committee’s report, page 835. 
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revisions in the proposed code which 
it is understood are now being currently 
made. 


During the year Chairman Jackson 
S. Hutto accepted the office of managing 
director of the Savings Banks Associa- 
tion of the State of New York and thus 
it became necessary for him to resign 
his chairmanship. His successor is Le- 
Roy B. Staver, trust officer of The 
United States National Bank of Port- 
land, Oregon. 


Handling Businesses in Trusts 


There has been an increasing tend- 
ency on the part of testators, and to a 


lesser extent on the part of settlors of 
living trusts, to establish trusts with a 
portion, or possibly all of the assets 
consisting of securities of closely held 
corporations. The first question for this 
newly formed Committee is the consid. 
eration of a possible statement of policy 
as to whether and under what condi- 
tions a trust department should accept 
an estate or trust containing the securi- 
ties of a closely held corporation or 
other private type of business, There 
then logically follows the question as 
to whether a model will clause can be 
formulated which could at least be a 
(Continued on page 878) 
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Srocks Too HicH FOR PENSION 
FuNpbs? 


Pension and deferred profit-sharing 
furfds have created some new problems 
for trustees since the once-general prac- 
tice of investing entirely in fixed income 
securities was upset by declining inter- 
est rates in the 1930s and the inflation 
of the last decade. Some venturesome 
trustees made use of common stocks in 
retirement funds prior to 1950, but even 
in 1950 there was much questioning of 
their legitimacy for conservative funds. 
The past five years have provided dra- 
matic evidence that the funds which 
fared best in a period of sharp inflation 
were those which had representation in 
equities. 

Now another question is plaguing 
trustees: admitting that common stocks 
have a legitimate place in such port- 
folios, at what price level do they cease 
to have attraction for this purpose? 
This is a perennial question, not one 
which is necessarily peculiar to a mar- 
ket which has reached historically high 
levels. The question was as persistent 
when the “blue chips” sold at half pres- 
ent prices. 


There is no denying that “price risks” 
increase as prices move up. Yield on 
Standard and Poor’s 90-stock index is 
below 4% while yield on prime corpo- 
rate bonds is above 3%. Yield on the 
D.-J. industrials is approximately at 
the 4% level of 1929. Can trustees of 
pension and deferred profit-sharing 
funds afford to assume these “price 
risks”? 

Currently, pension funds are being 
invested in common stocks (rarely more 
than 25 to 40 per cent of assets) for 
the income produced. A one-half of 1% 
increase in fund yield above the cus- 
tomary actuarial assumption of 244% 
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can reduce pension costs or increase 
benefits as much as 10%. Even on pres- 
ent markets, stocks of suitable invest- 
ment quality are available to yield 1 
to 2% more than prime _ corporate 


bonds. 


Deferred profit-sharing funds are be- 
ing invested in common stocks (fre- 
quently 50% or more of assets) for 
the income and growth produced by 
such stocks. If the past is any guide 
to the future, a participant who will not 
draw down his shares for ten or more 
years may profit more from the equity 
side of the portfolio than from the fixed- 
income side. 


To the trader, “timing” of purchases 
and sales is all-important but, to the 
institutional investor, it is secondary to 
selection of investments suitable to the 
attainment of long-range objectives. 
Trustees, being human, naturally prefer 
paper profits to paper losses. So do 
their constituents. This fact sometimes 
impels trustees to raise the question 
whether common stocks, at any given 
point, are “too high.” If they act on 
an affirmative conviction, they may sell 
out what they have, refuse to buy more. 
And hindsight may reveal this action 
to be costly. 


Out-guessing the market is not a 
proper function of fund trusteeship. 
Maintaining suitable balance in terms 
of investment objectives is a proper 
function. If both the trustee and the 
participants in a trust understand the 
function of common stocks in the port- 
folio and the nature of the risks, there 
should be less disposition to jump in 
and out of the market on a price basis 
and more disposition to acquire hold- 
ings which will stand the test of time 
in terms of income and growth. This is 
a reasonable objective at any market 
level and one which is more amenable 
to critical techniques than the vagrant 
movement of day-to-day prices. 


Once the decision is made to use com- 
mon stocks in a portfolio, the question 
is one of procedure. Trustees with some 
doubts about the infallibility of their 
own judgments may prudently distrib- 
ute purchases over a period of time to 
take advantage of dollar averaging 
which, if consistently employed, makes 
market levels at the time of initial pur- 
chase not of controlling importance. 








Historically, 1929 would have been 
the worst year in which to initiate a 
common stock fund. Yet, identical dol- 
lar amounts invested annually from 1929 
to 1954 in the 30 stock D.-J. industrials 
(without re-investment of dividends) 
would have produced: 


Paper losses through 1934 and in 
1941-1942, gains in all other years, with 
gains in 1954 totalling more than 125 
per cent of the actual investment; 

Dividends ranging from a low of 
2.9% in 1933 to highs of 12% in 1950 
and 1954, and averaging 6.48% for the 
entire period (compared with an aver- 
age of 3.23% on high-grade bonds). 

Since pension and deferred _profit- 
sharing funds characteristically operate 
for long periods of time, they are strate- 
gically situated to take full advantage 
of dollar averaging. Trustees of such 
funds, therefore, may be prudent to 
place less emphasis on price levels 
and more emphasis on selection. In a 
growing economy sparked by a certain 
amount of inflation, trustees who make 
careful selections should not fare too 
badly at worst and may achieve the 
spectacular at best. 

CuHaRLEs E, HAINES 


MERRILL LYNCH, PIERCE, 
FENNER & BEANE 


AIRLINES — Bricut PROSPECTS 


From a long-term viewpoint the out- 
look for increasing earnings and divi- 
dends for our scheduled airlines has 
never been so attractive. It would be 
very difficult to find any industry 
which, over the next five years, pre- 
sents so sharp a picture of growth fun- 
neled through so few competitors. Be- 
sides that the air transport industry is 
one which, under efficient management, 
is more or less guaranteed by the Gov- 
ernment a “fair return” under the Civil 
Aeronautics Act of 1938. This feature 
of fair return is enjoyed by only one 
other group of companies in this coun- 
try, the utilities. 

The prospects for the airlines are so 
excellent because over the years just 
ahead new. large sources of traffic will 
be tapped. Reduced coach and family 
fares will add importantly to air trans- 
portation demand. Helicopters are al- 
ready in service on a limited scale in 


(Continued on page 892) 
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WO IMPORTANT FACTORS MAKE A 

discussion of joint and mutual wills 
timely: 1) the extensive participation of 
married as well as single women in busi- 
ness and their consequent acquisition of 
separate estates; 2) community property 
legislation. Instinctively, married couples 
and other persons either closely related 
by blood or by business ties desire to 
make a common disposition of the fruits 
of their joint efforts. While such objec- 
tives may be effectively accomplished by 
the conventional will, the one-instrument 
joint will or separate mutual wills may 
also be employed. 


Whether the employment of either a 
one-instrument joint or separate mutual 
wills will achieve the desired objectives 
of the testators and will best serve the 
interests of the ultimate recipients of 
their properties will necessarily depend 
upon a proper consideration of the na- 
ture and estimated value of the com- 
posite fund, the relationship of the bene- 
ficiaries to the donor, the adjective and 
substantive local law problems involved 
and the impact of inheritance and estate 
taxes. 


Confusion of Terms 


Although the early English cases con- 
tain obiter dictum that an instrument 
executed by two or more persons was 
“unknown to the testamentary law of 
this country; or, in other words, that it 
is unknown, as a will, to the law of this 
country at all,”! the modern great weight 
of authority is that two persons may 
validly execute one instrument testamen- 
tary in character.? Unfortunately the 
terminology employed by the courts in 
their references to one-instrument testa- 
mentary documents executed by two per- 
sons and to separate mutual wills has 
been confusing. 


For example, an instrument subscribed 


1Hobson v. Blackburn (1822) 1 Add. 274. 


2Humane Society v. McMurtrie, (1907) 229 Il. 
519, 82 N.E. 319. There the Court said at page 
521: “A joint will contained in a single instru- 
ment is the will of each of the makers, and at the 
death of one may be probated as his will and be 
again probated at the death of the other as the 
will of the latter. A joint, mutual or reciprocal 
will, like any other, is ambulatory during the lives 
of the makers, and it may be revoked by either at 
any time before his death.” Rastetter v. Hoenning- 
er, 214 N.Y. 88; Lugauer v. Husted, 228 Mich. 76, 
199 N.W. 682; Cawley’s Estate, 136 Pa. St. 628, 20 
Atl. 567. 
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A and B, sisters, providing for dollar 
legacies and that the residuary be dis- 
tributed to the survivor of the makers, 
was characterized as a “partly joint and 
partly a mutual one.”* And in Desemeur 
v. Rondel* the Court made the following 
distinction between a joint and mutual 
will: “A testamentary disposition con- 
tained in one writing and disposing of 
property held jointly is, I presume, pre- 
cisely referred to as a ‘joint will,’ where- 
as the same document, if it refers to and 
deals with property held separately, 
would probably be more precisely termed 
a mutual will.” In interpreting its statutes 
with reference to con-joint and mutual 
wills the North Dakota court said in 
Collins v Stroup:® “A con-joint will im- 
plies that the testators own the property 
in common. A mutual will is a will where 
two or more persons make mutual or re- 
ciprocal provisions in favor of each 
other.” 


In the interest of clarity, therefore, I 
shall identify an instrument testamen- 
tary in character executed by two per- 
sons as a “joint” will,® and where the 
parties execute simultaneously separate 
instruments containing identical or sim- 
ilar provisions as “separate mutual 
wills.” 


After Validity — Then What? 


While the validity of joint wills be- 
came recognized by the courts as a 
proper vehicle for the transmission of 
property at death, probate and admini- 
stration problems still remained. First, 
at what time should the joint will be of- 
fered for probate, upon the death of the 
first to die or upon the death of the sur- 
vivor? Unless the provisions are such 
that probate must be denied,’ the joint 
will is probatable at least upon the death 
of the first to die as his individual will.® 


8State Bank, Admr. v. Bliss, et al., 67 Conn. 317, 
323. 


476 N.J. Equity 394, 74 Atl. 703-4. 
5(1942) 71 No. Dak. 679, 3 N.W. 2d 742. 


6Page on Wills, Sec. 101: Joint or Mutual Wills, 
61 Harv. Law Rev. 675-687; In Re Smith, L.R. 15 
rd. 2. 


TLewis v. Scofield (1857) 26 Conn. 452, 68 AD 
404. 


SHumane Society v. McMurtrie (1907) 229 IIl. 
519, 82 N.E. 319; In Re Davis Will (1897) 120 No. 
Car. 7, 26 S.E. 636; Graham v. Graham (1923) 297 
Mo. 290, 249 S.W. 237; Betts v. Harper (1884) 39 
O.S. 639; Matter of Diez (1872) 50 N.Y. 88; Cole 
v. Shelton (1925) 169 Ark. 695, 276 S.W. 993. 





Moreover, it has been held that a direc. 
tion, express or implied, prohibiting the 
probate of a joint will until the death of 
the survivor is contrary to the estab. 
lished law of wills and is, therefore, in- 
valid.® 


In the Bliss case, A and B, sisters, 
each owning separate properties, exe- 
cuted a one-instrument will providing 
for distribution of their properties upon 
the death of the survivor as follows: 1) 
dollar legacies to others unqualifiedly; 
2) a legacy to C, provided that if she 
should die “before the proving of this 
will,” it should go to her daughter D; 
3) residue to E. The instrument further 
provided that it should not be offered for 
probate until the death of the survivor. 
Upon the death of A, B surviving, the 
instrument was admitted to probate with- 
out objection by B. In a proceeding to 
determine the validity and construction 
of the instrument the Court determined 
that the testamentary scheme was in- 
possible to carry out and that, therefore, 
after payment of debts and charges, the 
property of A was distributable as in 
intestacy. 


In so deciding the Court reasoned as 
follows: 1) At the death of A it was im- 
possible to determine what debts B might 
have at her subsequent death, which, of 
course, would have priority over lega- 
cies; 2) If legacies were viewed as do- 
nated by the one first to die, A’s estate 
was insufficient to pay them in full; 3) 
If the instrument were construed that 
only one-half of the legacies were to be 
paid out of A’s estate, the plain mandate 
of the will that legacies were not to be 
paid until death of survivor would be 
violated; 4) The residue could not be 
distributed to the survivor of A and B 
until the debts of both were ascertained. 
which obviously could not be determined 
until the death of the survivor; 5) The 
date for the vesting of legacies, the 
death of A or B, was uncertain. 


The Bliss and Epperson cases illus: 
trate the importance of making a dis- 
tinction between two somewhat similar 
factual situations. In both cases A and 
B owned separate properties but pur 


State Bank, Admr. v. Bliss, et al, (1896) 61 
Conn. 317, 35 Atl. 255; Epperson v. White, (1927) 
156 Tenn. 155, 299 S.W. 812. 
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ported to treat such property as though 
it were jointly owned and either in ex- 
press language or by clear implication 
provided that final disposition should 
not be made until the death of the sur- 
vivor. As in the Bliss case the instru- 
ment in the Epperson case made the lega- 
cies charges upon the property of both 
A and B, husband and wife. In denying 
probate to the instrument as the will of 
the wife, B, who predeceased her hus- 
band, A, the Court observed, inter alia, 
that it was impossible to determine what 
part of the legacies should be paid out 
of B’s estate. 


A contrasting factual situation is 
where A and B, owners of separate prop- 
erties, execute one instrument contain- 
ing provisions for the satisfaction of 
legacies or other distribution to third 
parties upon the death of each and pay- 
able out of his separate property. Such 
an instrument is the will of each, may 
be probated as such and the estates of 
each are capable of administration and 
final distribution independent of the 
other.'° 


In at least one jurisdiction, Louisiana, 
husbands and wives are prohibited by 
statute from executing a joint will." 


Where a joint will of A and B con- 
tains reciprocal provisions and no gifts 
to others, it is in effect a conditional 
will, for the property of the first to die 
passes to the survivor and upon the sub- 
sequent death of the survivor the dis- 
positive provisions are wholly ineffective 
in the absence of the application of an 
anti-lapse statute.'* The rationale of such 
decisions is that the joint makers so in- 
tended. Therefore, unless the gift to the 
one first to die is saved by an anti-lapse 
statute, the survivor will die intestate. 


Tenancy by Entirety 


If husband and wife own Blackacre as 
tenants by the entirety, the execution of 
a joint will may produce unpredictable 
and undesired results. In Berry v. Ber- 
ry'® A and B provided in their joint 
will that upon the death of the first to 
die the survivor take a life estate in “all 
the property of the deceased” and upon 
the death of the survivor “all the prop- 
erty’ shall descend and be divided 
among the children of each. A prede- 
ceased his wife. In holding that B took 


_ 


‘In Re Davis Will (1897), 120 No. Car. 7, 26 
S.E. 636; Humane Society v. McMurtrie (1907) 
229 11) 519, 82 N.E. 319. 

‘ “Erwin v. Shelby’s Heirs (1920) 146 La. 574, 83 
0. 835; Civil Code of La., Arts. 1572 and 17651. 
“In Re O’Connor (1942) 1 All E.R. 546; Rogers 

. Mosier (1326) 121 Okla. 213, 245 Pac. 36; 
chumaker v. Schmidt, et al, (1870) 44 Ala. 454. 


(1949) 168 Kan. 258, 212 Pac. 2d 283. 
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only a life estate and not the fee, the 
court determined that the joint will 
brought about a severance of the joint 
tenancy created by the deed. Also a 
property settlement agreement executed 
by an estranged couple who owned real 
property as tenants by the entirety was 
construed by the court to be in legal ef- 
fect a “joint and mutual will” and en- 
forceable in equity.'* 


And where the Court found that the 
reciprocal joint will constituted a con- 
tract equity impressed a trust upon real 
property jointly held by a husband and 
wife in favor of the testamentary bene- 
ficiaries.15 In a recent decision, however, 
a New York lower court refused to con- 
strue the provisions of a joint will of a 
husband and wife giving all their proper- 
ty to a son and daughter to constitute a 
severance of the tenancy by the entirety 
ownership.'® The court concluded that 
the will did not contain a contractual or 
restrictive provision and that, therefore, 
the survivor was free to dispose of the 
property in any manner and to any per- 
son of her choice. 


If joint or separate mutual wills are 
executed by a husband and wife pursu- 
ant to either an express or implied agree- 
ment the rights of both the surviving 
spouse and a future spouse of the sur- 
vivor may be affected. In Luthy v. Sea- 
burn'* the surviving husband refused to 
take under a separate mutual will of his 
deceased wife and filed his right to elect 
to take against the will. The court de- 
termined that the mutual wills of the 
parties were enforceable and denied the 
husband’s asserted election. And in 
Lewis v. Lewis'® it was held that a joint 
will executed by A and B was not re- 
voked by the subsequent marriage of the 
surviving husband, and, therefore, the 
rights of his second wife did not attach 
to the property passing under the joint 
will. 


Community Property 


In community property states the 
cases indicate that the joint will of a 
husband and wife will not be construed 
to effect such a disposition of the proper- 
ty of each as to avoid the payment of 
estate taxes in the estate of the sur- 
vivor.!® In the Scofield case, H and W, 


MGetchell v. 
N.W. 156. 


Underwood v. Myer (1929) 107 W. Va. 57, 146 
S.E. 896. 


WAzgzara v. Azzara, Sup. Ct.,’ Queens County 
(N.Y.) N.Y.L.J. 5/9/55, p. 18, Col. 1. Cf. Tutun- 
jian v. Vetzigian (1949) 299 N.Y. 315, 87 N.E. 2d 
275. 


17(1951) 242 Ia. 184, 46 N.W. 2d 44. 
18(1919) 104 Kan. 270, 178 Pac. 421. 
"Scofield v. Bethea (1948), 170 F. 2d 984 (CA 


Tinker (1939) 291 Mich. 267, 289 
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residents of Texas, made a joint will 
providing that upon the death of H their 
entire community estate be delivered to 
a corporate executor and trustee, the 
composite fund to be charged with the 
payment of all claims against the com- 
munity estate. The will created a trust 
of H’s property for the benefit of W with 
remainder to others. Upon completion 
of administration of H’s estate the execu- 
tor set up two accounts, one entitled 
“Estate of” H and the other “W Trust.” 
The residue of the estate was divided 
into two accounts of equal amount. 


Following the death of W the Com- 
missioner of Internal Revenue success- 
fully contended that the amount trans- 
ferred to the “W Trust” was intended to 
take effect in possession or enjoyment 
after her death. The basis of the con- 
clusion to tax the “W Trust” was that 
under Texas law”? title to the wife’s 
community interest was not affected by 
a joint will until her death at which time 
the document was probatable as her 
will. The same result was reached on 
like reasoning in a proceeding to fix 
the Texas inheritance taxes under the 
same will.?! 


Contract or Not? 


Assuming that A and B have made 
either a joint will or separate mutual 
wills, it is well established that during 
their joint lives either is at liberty to 
revoke his will by giving written notice 
to the other.?? Also, in some states, the 
subsequent marriage of one of the 
parties may effect a revocation as a 
matter of law.** If, however, no notice 
is given during the joint lives of the 
parties and the survivor accepts bene- 
fits under the will of the first to die, 
equity will enforce the agreement even 
though the statutory right of election of 
a second wife of the surviving husband 
is an issue.*4 


That one may validly bind himself by 
either a joint or a separate mutual will 
to dispose of his estate in a specified and 
agreed manner is well established.”® 
Whether the execution of a joint will or 


5). Cf. Comm. v. Masterson (1942) 127 F. 2d 934 
(CA 5). 


20Wycke et al ». Clapp (1875) 48 Tex. 543. 
1Bethea v. Sheppard (1940) 148 S.W. 2d 997 
(Texas). 


2Curry v. Cotton (1934) 356 Ill. 538, 191 N.E. 
307; Tutunjian v. Vetzigian (1949) 299 N.Y. 315, 
87 N.E. 2d 275. 


3Estate of Anderson (1913) 14 Ariz. 502, 131 
Pac. 975; Lewis v. Lewis (1919) 104 Kan. 269, 178 
Pac. 421. 


*Lewis v. Lewis (1919) 104 Kan. 269, 178 Pac. 
21. 
Dufour v. Pereira (1769) 1 Dick. 419: 2 Har- 


grave’s Judicial Arguments, p. 304; Tutunjian v. 
Vetzigian (1949) 299 N.Y. 315, 87 N.E. 2d 275. 








of separate mutual wills by A and B 
containing identical provisions and ex- 
ecuted on the same occasion will, how- 
ever, constitute a contract enforceable in 
equity without proof of an agreement 
aliunde the will depends upon local law 
and the particular circumstances of each 
case. 


I shall consider first the effect of the 
execution by A and B of a joint will. 
Unless stated to the contrary | have as- 
sumed for present purposes that no 
notice to revoke was given during the 
joint lives of the parties and that the 
survivor accepted benefits under the will. 
Where the joint will contains language 
indicative that the makers intended to 
provide a common testamentary plan 
for the ultimate disposition of their re- 
spective properties, such as the use of 
“we” and “our property,” the greater 
weight of authority favors interpreting 
the instrument to constitute a contract 
enforceable in equity.*® The relation- 
ship of the parties, the language of the 
instrument and the surrounding circum. 
stances are the determining factors in 
these cases. 


While holding that the language of 
the joint will and the circumstances 
constituted an enforceable contract, the 
New York Court of Appeals neverthe- 
less reaffirmed in the Tuntunjian case 
the principle that the mere excution of 
a joint reciprocal will may not suffice 
to establish such a contract. In enforcing 
the agreement the court observed that 
to permit the survivor to gain the bene- 
fits of a joint will and then to flout its 
provisions in violation of the promise 
made “would be a mockery of justice.” 


An analysis of the decisions shows 
that the English rule?’ governing the 
effect of the execution of separate mutual 
wills by A and B containing similar or 
identical dispositions is followed in the 
United States. In the Gray case the court 
stated at page 400: “*** the mere fact 
of making wills mutually is not, at least 
by the law of England, evidence of such 
an agreement having been come to and 
without such a definite agreement there 
can no more be a trust in equity than 4 
right to damages at law.” The guiding 


In Re Hagger (1930) 2 Ch. 190; Dufour . 
Pereira, 1 Dick. 419; Tutunjian v. Vetzigian (1949) 
299 N.Y. 315, 87 N.E. 2d 275; Culver v. Hess 
(1944) 234 Ia. 877, 144 N.W. 2d 692; Seat, et al ¥. 
Seat (1938) 172 Tenn. 618, 113 S.W. 2d 753; Wal- 


hins v. Covington Trust & Banking Co. (1947) 
303 Ky. 644, 198 S.W. 2d 964; Warwick v. Zim- 
merman (1928) 126 Kan. 619, 270 Pac. 612; Wan- 


ger v. Marr (1914) 257 Mo. 482, 165 S.W. 1027. 
Cf. Nye v. Bradford (1946) 144 Tex. 618, 193 S.W. 
2d 165; Hayes, et al v. Jones (1985) 122 Fila. 67, 
164 So. 841. 


In re Oldham (1925) 1 Ch. 75; Gray v. Perpet 
ual Trustee Co., Ltd. (1928) A.C. 391, 97 L.J. Ch. 
148. 
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principle adopted by the majority of 
the United States Courts is similar, name- 
ly that the mere execution of separate 
mutual wills is not sufficient evidence to 
constitute an enforceable contract, that 
its existence must be proved aliunde.** 
The Iowa courts have held, however, 
that if the wills of the husband and 
wife, each acting with the knowledge of 
the other, are drawn at substantially the 
same time, at their joint request, and 
contain reciprocal provisions, the evi- 
dence is sufficient to establish a prior 
contract to make mutual wills.?® 


In some of the decisions involving 
enforcement of implied contracts based 
upon either a joint will or separate 
mutual ones the defenses of Statute of 
Frauds and lack of consideration have 
been raised. In refusing to sustain such 
defenses the courts rely upon the signa- 
tures of the parties, that the contract of 
each is a good consideration for the con- 
tract of the other and part perform- 
ance.3° 


Tax Consequences 


That the execution of a one-instru- 
ment joint will by a husband and wife 
may have important estate tax conse- 
quences is demonstrated by two recent 
Tax Court decisions.*! The property in 
dispute in the Awtry case consisted of 
real estate jointly held by the decedent 
and his wife, jointly-held United States 
Government bonds and bank accounts 
in their joint names with right of sur- 
vivorship. Similar survivorship interests 
were involved in the Peterson case. The 
plain effect of the language of both wills 
was to give the survivor a legal life 
estate with a right to use principal as 
well as income and with remainder over 
to others. An examination of the wills 
in both cases shows that under local 
law equity would have found in all prob- 
ability an agreement requiring the sur- 
vivor to dispose of the property re- 
ceived under the will to the persons or 
class of persons to receive the remainder 
interest. Whether a court of equity at 
the request of a remainderman would 
hold, however. that the language and cir- 
cumstances effected a severance of the 
joint tenancies is speculative.*? 


—_—. 


Clements v. Jones (1928) 160 Ga. 738, 144 S.E. 
319; Munninger v. Koob (1950) 405 Ill. 417, 91 
N.E. 2d 411; Edson v. Parsons, 155 N.Y. 555, 50 
N.E. 265; Rastetter v. Hoenninger, 214 N.Y. 66, 
108 N.E. 210. 


Maurer v. Johansson (1937) 228 Ia. 1102, 274 
N.W. 99. See also Maloney v. Rose (1938) 224 Ia. 
1071, 277 N.W. 572. 


Brown v. Webster (1912) 90 Neb. 591, 134 
N.W. 1865. 


a" wtry, 22 T.C. No. 14; Peterson, 23 T.C. No. 


"See decisions cited in footnotes 13, 14 and 15. 


Octoper 1955 


While the Tax Court did not mention 
a “severance” of the joint interests, it 
did interpret the wills in each case to 
confer enforceable rights upon the re- 
mainderman with respect to all of the 
property owned by the decedent and his 
wife. The adoption of such premise 
necessarily required the Court to con- 
clude that the surviving wife in each in- 
stance acquired only a terminable in- 
terest which did not qualify for the 
marital deduction.** In reversing the 
Awtry decision the Court of Appeals*4 
held that under local law (Iowa) the 
surviving wife acquired her interest in 
the jointly owned property by operation 
of law and not under the will. The wife 
did not contend that the separate prop- 
erty owned by the husband qualified for 
the marital deduction. 


The Court of Appeals referred to two 
things: 1) a stipulation that no action 
for specific performance or damages had 
been instituted by any beneficiary of 
the will in which it was contended the 
surviving wife does not have the right 
and power to “spend or dissipate any 
of the assets” in question; 2) the sur- 
viving wife had voluntarily surrendered 


881954 Internal Revenue Code, Section 2056(c), 
formerly Section 812(e). 


“Awtry’s Estate v. Comm. (1955) 221 F. 2d 749 
(CA 8). 


any right she might have to revoke the 
will. The Court reasoned that since the 
estate tax is due from the estate of the 
husband, it is unreasonable to hold “that 
the husband could, for estate tax pur- 
poses, reduce his wife’s independently 
acquired fee simple title to what is de- 
fined in the estate law as a terminable 
interest.” 


That a successful action in a local 
forum to enforce the rights of third 
party beneficiaries under such wills with 
respect to jointly held property would 
have the effect, for federal tax purposes, 
to change the nature of property inter- 
ests passing to the surviving tenant out- 
side of the will is indicated, for the 
established rule of the Federal Courts 
is that the nature of the interest passing 
to the surviving spouse will be deter- 
mined by all the facts and circumstances 
as they would be interpreted under local 
law.*5 


That the existence of an enforceable. 
contract for the ultimate disposition of 
property received by a spouse under 
either a joint or a separate mutual will 
disqualifies such property for the mari- 
tal deduction is clear, for the effect of 


SHelvering v. Stuart (1942) 317 U.S. 154, 67 
S.Ct. 140; Awtry’s Estate v. Comm. (1955) 221 F. 
2d 749 (CA 8) and cases cited. 
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the contract is to cut down the inter- 
est to a legal life estate unaccompanied 
by a general power of appointment. A 
preliminary determination to be made in 
all such cases is, therefore, the source 
of the survivor’s title. The Awtry case 
holds, for federal estate tax purposes, 
that if the survivor of the makers of a 
joint will acquires title to property out- 
side of the will by operation of law (in 
the absence of a contract extending to 
such property) the existence of enforce- 
able rights in third parties requiring 
her to dispose of property acquired by 
her under the will does not change the 
nature of the interest in property pass- 
ing to her by operation of law. This prin- 
ciple would have application to all joint- 
ly held property (including a tenancy by 
the entirety) where under local law the 
joint tenants have rights of survivor- 
ship.** 

The complications necessarily result- 
ing from the use of a joint single instru- 
ment will to effectuate a common testa- 
mentary plan of two persons clearly mili- 
tate against it as a desirable vehicle of 
transmission of property. In addition to 
probable litigation to determine the in- 
terests of third parties claiming under 


%Matter of Maguire, 251 App. Div. 357, 296 
N.Y.S. 528, affd. 277 N.Y. 529, 13 N.E. 2d 458. 
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a joint will, the requirement that the 
instrument be reprobated upon the death 
of each maker is a complete answer to 
an “economy” argument. Since the 
normal objective of the signatories to 
such instruments is to co-ordinate and 
to assure the ultimate disposition of 
their composite properties in a specified 
manner and to a particular person or 
persons or class of persons, it is prefer- 
able to use separate mutual wills accom- 
panied by a written contract clearly ex- 
pressing the intent of the parties. That 
reliance upon the “good faith” of the 
survivor of mutual wills without the 
benefit of an explicit written agreement 
may result in thwarting the desires of 
the first to die is well illustrated in Rubin 
v. Irving Trust Co.3* There it was held 
that an oral agreement made by a New 
York resident while in Florida to refrain 
from changing an existing will was un- 
enforceable in New York. 


If separate mutual wills are executed 
by a husband and wife, it is advisable to 
consider whether to include a provision 
that the wills may be revoked in the 
event the marriage is dissolved. 


87(1953) 305 N.Y. 288, 123 N.E. 2d 424. 
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Romance in Curious Wills 


Excerpts from various speeches made 
by Alexander Henderson, assistant vice 
president, estate planning department, 
St. Louis Union Trust Co., appeared in 
the August issue of the company’s Bank. 
Trust News under the heading, “There’s 
Romance in Ancient and Curious Wills.” 


Starting with the Mohammedan legend 
that Adam left a will for which 70 
legions of angels brought him paper and 
quill pens and the Archangel Gabriel 
was witness, the article quotes 27 curious 
wills. The passages were culled by Mr. 
Henderson in the course of 25 years of 
reading and cover such topics as wills 
that verge on libel and slander, ancient 
wills with modern trend, property be- 
queathed to heaven, dishonest wills, and 
wills as mirrors for men’s minds. 


The author states that “Wills have 
been written on eggshells, business cards, 
street car transfers, pieces of silk, gin 
rummy score sheets, and tatooed on the 
will maker’s skin. Men have inscribed 
their wills on a pane of glass, a match 
box, a dress shirt front, an old shoe box. 
Wills have been written on scrap torn 
from magazines ... and... the starched 
apron of a hospital nurse.” 
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IMPROVEMENT OF PROBATE PROCEDURE 


Simultaneous Death — Tax and Other Problems 


N 1954, according to the National 

Safety Council, some 36,000 Ameri- 
cans were killed in automobile accidents. 
In many of these instances, both the 
husband and the wife were killed and it 
was impossible to determine readily 
which one of them was the first to die. 
Thus our modern transportation system 
has made simultaneous death a much 
greater problem than it was in the old 
shipwreck days. 


Death in a common disaster always 
gives rise to serious legal problems, and 
recent statutory solutions to these prob- 
lems have in turn created a serious tax 
danger against which all lawyers must 
try to protect their clients. In order to 
understand these problems and the 
statutes dealing with them, let us first 
consider the facts of a recent tragic 
automobile accident as reveaied in Re 
Cruson, 189 Or. 537, 221 Pac. 2d 892, 20 
ALR 2d 219. 


The victims of the disaster were G. F. 
Cruson and his wife Lucille. Mr. Cruson 
was survived by a son and daughter, the 
issue of a prior marriage; while his 
wife left no surviving relatives and 
her property escheated to the State of 
Oregon. According to the police report, 
the Crusons were last seen alive at 2:00 
A. M. when they left a dance hall. No 
one knew that an accident had occurred 
until 9:00 A. M. when three forest 
rangers reached the scene of the acci- 
dent. No one saw the accident and by the 
time the bodies were found, both of the 


Crusons were dead. As stated by the 
Court: 


“Mr. Cruson’s body was found a few 
minutes after the three forestry men 
arrived at the scene. It was almost com- 
pletely submerged in water and lay five 
or six feet upstream from the car in a 
sheltered place. Mrs. Cruson’s body was 
not found until about two hours after her 
husband’s. Hers was discovered a quarter 
of a mile or more downstream from the 
car and about ten feet from the shore. 
It was lodged between two rocks and a 
root. Mrs. Cruson’s body, with the excep- 
tion of one of her feet, was completely 
submerged in the water. Her head and 


the upper part of her body were down- 
stream.” 


CoMMON LAW RULE 


Based upon this situation, the question 


Octoper 1955 


CHRISTIAN M. LAURITZEN, II 


Chicago, Ill.; Committee Chairman 


arose as to whom the property of the 
decedents should go. Dean Wigmore, in 
his famous treatise on Evidence, stated 
the Common Law Rule in the following 
words: 


“Where two or more persons have 
perished in the same disaster, there is at 
common law no presumption of law that 
either survived the other, or that all 
perished at the same time. The burden of 
proving that one survived another will 
commonly be on any claimant for whom 
the fact is essential to his own chain of 
title.” (3rd Ed., 2532). 


The Supreme Court of the United 
States said: 


“The rule is that there is no presumption 
of survivorship in the case of persons who 
perish by a common disaster, in the 
absence of proof tending to show the order 
of dissolution, and that circumstances sur- 
rounding a calamity of the character ap- 
pearing on this record are insufficient to 
create any presumption on which the 
courts can act. The question of actual 
survivorship is regarded as unascertainable, 
and descent and distribution take the same 
course as if the deaths had been simultan- 
eous.” (Young Women’s Christian Home v. 
French, 187 U. S. 401, 23 S. Ct. 184, 186, 
47 L. ed. 233). 


The result of the application of the 
Common Law Rule, despite its constant 
reiteration that there was no presump- 
tion as to survivorship, was in fact vir- 
tually the same as a presumption of 
simultaneous death. See Newell v. 
Nichols, 75 N. Y. 78, 31 Am. Rep. 424; 
Russell v. Hallett 23 Kan. 276. 


The result of the Common Law Rule 
therefore was a messy situation, frus- 
trating alike to the members of the Bar 
interested in the orderly devolution of 
property and to the normal intention of 
the decedents. A particularly disturbing 
feature of the Common Law Rule was 
the burden of proof which resulted from 
it. Whoever had the burden of proving 
survivorship was faced with an im- 
possible situation since by the very 
nature of the problem survivorship 
could not be ascertained. 


In two famous English cases, for 
example, (Wing v. Angrave, (1860) 8 
H. L. Cas. 183, II English Reports 397, 8 
English Ruling Cases 519, and Under- 
wood v. Wing, (1854) 4 De G. M. & G. 


633, 43 English Reprint 655) the same 
person was the legatee under the will of 
both the husband and the wife. Each 
spouse’s will left all property to the 
other and provided that if the other 
died during the testator’s lifetime, the 
whole estate was to go to Wing. The 
husband, the wife and all children 
perished in a shipwreck. Since Wing 
could not prove that either spouse had 
predeceased the other, the courts ruled 
that he could take nothing under either 
will and all the property went to some 
distant’ relatives who were the heirs. 


In the light of such a situation, one 
can understand why Lord Mansfield re- 
garded the problem of common disaster 
as insoluble and advised the parties to 
litigation to settle their cases out of 
court. (See The King v. Hay, 1 Wm. 
Black 640, 96 Eng. Reports 372 (1767) 
reported in note to Taylor v. Diplock, 2 
Phill. Ecc. 261, 161 English Rep. 1137 
(1815) ). Understandably, many at- 
torneys felt that they had to follow the 
same course. 


THE UNIFORM STATUTE 


In an attempt to provide some rational 
solution to the frustrating problem of 
death in a common disaster, resort was 
had to statutory enactment. The Roman 
law and the Continental Codes based 
thereon had long had a series of statu- 
tory presumptions to solve the problem, 
and such a statute is still in existence in 
Louisiana. Forty-one States have now 
enacted the Uniform Simultaneous Death 
Act prepared some years ago by the 
Commissioners on Uniform State Laws. 


The basic premise of the Uniform 
Statute is that in the case of a common 
disaster where “there is no sufficient 
evidence that the persons had died other- 
wise than simultaneously, the property 
of each person shall be disposed of as 
if he had survived.” Thus, under the 
circumstances of the Cruson case, all of 
Mr. Cruson’s property would go to his 
children by his first marriage rather 
than to his wife and through her to the 
State of Oregon by escheat. In the 
English case just discussed, the property 
would have gone to the legatee rather 
than to the distantly related heirs. 


Problems remain but in the great ma- 
jority of cases the provision of the Uni- 
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form Statute gives effect to the normal 
intentions of most decedents with respect 
to the disposition of their property under 
such circumstances. 


MARITAL DEDUCTION PROBLEM 


With the introduction of the Marital 
Deduction provision in 1948, however, 
the Uniform Statute has created a 
serious tax problem. The Marital Deduc- 
tion is predicated upon the passage of 
property to the surviving spouse. Sup- 
pose that Mr. Cruson had set up a 
Marital Deduction trust in his will. If 
he possessed an estate of $520,000, Mr. 
Cruson would have thus redued his 
Federal estate tax from $122,000 to 
$48,000, a saving of $74,000. 


Note, however, that this tax saving 
was predicated upon Mrs. Cruson’s sur- 
viving to inherit the property. By reason 
of the automobile accident, there is no 
evidence as to which of the decedents 
survived the other. Under the Uniform 
Statute, therefore, Mr. Cruson is pre- 
sumed to have survived and his property 
goes to his heirs. As a result, none of the 
property goes to Mrs. Cruson and the 
Marital Deduction is lost. Consequently, 
the application of the Uniform Statute 
imposes a tax penalty of $74,000 on Mr. 
Cruson’s estate. 


The Uniform Act specifically provides 
that a presumption contained in deced- 
ent’s will or trust agreement will operate 
to override the provisions of the Uniform 
Act. Thus a presumption of survivorship 
placed in a will will be effective in those 
States which have the Uniform Statute. 
Section 81.47 (a) (3) of the Federal 
Estate Tax Regulations provides that 
“where survivorship cannot be estab- 
lished by proof, a presumption supplied 
by the decedent’s will” will be recognized 
as satisfying the requirement that the 
decedent was survived by his spouse. 
Thus a common disaster provision would 
also be recognized for Federal estate tax 
purposes. 


Recently Mr. George DeLacy of Omaha, 
Neb., stated that the home office of one 
insurance company had raised the ques- 
tion of whether the use of a common 
disaster clause plus a power of appoint- 
ment clause for the surviving spouse 
would be sufficient to qualify an insur- 
ance contract for the Marital Deduction. 
Apparently there was some apprehension 
as to whether the power of appoint- 
ment would be exercisable by the wife 
“in all events” where the only evidence 
of her survivorship would be the pre- 
sumption arising from the clause in the 
contract itself. In my opinion, such a 
contract would qualify for the Marital 
Deduction for the mere possession of the 
power of appointment is sufficient to 
cause the Federal estate tax to be im- 
posed (see Revenue Ruling 55-277), and 
the Federal Estate Tax Regulations 
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specifically recognize a common disaster 
presumption as satisfying the require- 
ment of survivorship. 


RELATED PROBLEMS 


In addition to the tax problem just 
discussed, the Uniform Statute has 
raised other problems. For example, the 
Uniform Act operates where there is 
“no sufficient evidence” that the deaths 
were other than simultaneous. What is 
sufficient evidence? There have been 
several cases on this point, and some 
of the States, in an attempt to avoid 
the problem, have changed the wording. 
For example, Texas provides that the 
Act shall operate where there is “no 
direct evidence” that the parties died 
other than simultaneously. Whether this 
change in the language will prove effec- 
tive to reduce controversies remains to 
be seen. 


Section 2 of the Uniform Statute deal- 
ing with successive beneficiaries has also 
produced problems. Following the deci- 
sion in the First National Bank of 
Miami Beach case, the Commissioners on 
Uniform Laws decided that changes in 
this Section were advisable; and in 1953 
they advocated a revision of Section 2 
of the Uniform Act. For the details of 
that revision and the report of the Com- 
missioners in connection therewith, see 
the appendix to this Report. 


SITUATION IN OTHER STATES 


In addition to the Uniform Statute, 
there are other statutes in effect in 
three States. Louisiana has a statute 
based on the old Roman law whereby 
survivorship depends upon the age and 
sex of the respective parties. Ohio and 
Georgia have statutes of their own 
devising. These are set out in the ap- 
pendix. 


Several of the States have no statute 
at all dealing with the problem of com- 
mon disaster. In these States, the old 
Common Law Rule is in effect and the 
party claiming survivorship must prove 
it. The appendix sets forth a more de- 
tailed discussion of the available authori- 
ties. 


Common disaster still poses a serious 
problem to the lawyer. The Uniform 
Statute has alleviated some of the old 
problems. It has, however, created new 
problems and in particular a most ser- 
ious tax problem for all estates where 
the Marital Deduction is used. The only 
solution to this problem lies in the inser- 
tion in the will of a clause dealing with 
the event of simultaneous death. As to 
the problems involved in such a clause 
and a discussion of how to draft such a 
clause properly, see the paper by Pro- 
fessor William J. Bowe herein. 

[Committee members: Ralph Von 
Brissen, Milwaukee, Wis.; Stephen H. 








Clink, Muskegon, Mich.; Stephen kK, 
Elliott, Southington, Conn.; Abraham 
Gertner, Columbus, Ohio; Fred T. Han- 
son, McCook, Neb.; Eugene Howard, 
Toledo, Ohio; Perris S. Jensen, Salt 
Lake City, Utah; Clyde E. Jones, 
Ottumwa, Ia.; Gerald Kane, Detroit, 
Mich.; Harold A. Kertz, Washington, 
D. C.; Paul Manning, Chicago, IIL; 
Thomas F. McDonald, St. Louis, Mo.; 
William T. McManamon, Chicago, IIl.; 
Guy Newhall, Lynn, Mass.; J. Penning- 
ton Straus, Philadelphia, Pa.; Vernon A. 
Swanson, Milwaukee, Wis.] 


APPENDIX 


UNIFORM SIMULTANEOUS DEATH ACT 


An Act providing for the disposition of 
property where there is no sufficient 
evidence that persons have died other- 
wise than simultaneously, and to make 
uniform the law with reference thereto. 


SECTION 1. No Sufficient Evidence of 
Survivorship.—Where the title to prop- 
erty or the devolution thereof depends 
upon priority of death and there is no 
sufficient evidence that the persons have 
died otherwise than simultaneously, the 
property of each person shall be disposed 
of as if he had survived, except as pro- 
vided otherwise in this act. 


SECTION 2. Beneficiaries of Another 
Person’s Disposition of Property. — 
Where two or more beneficiaries are 
designated to take successively by reason 
of survivorship under another person’s 
disposition of property and there is no 
sufficient evidence that these _bene- 
ficiaries have died otherwise than simul- 
taneously the property thus disposed of 
shall be divided into as many equal por- 
tions as there are successive beneficiaries 
and these portions shall be distributed 
respectively to those who would have 
taken in the event that each designated 
beneficiary had survived. 


SECTION 3. Joint Tenants or Tenants 
by the Entirety—Where there is n0 
sufficient evidence that two joint tenants 
or tenants by the entirety have died 
otherwise than simultaneously the prop- 
erty so held shall be distributed one- 
half as if one had survived and one-half 
as if the other had survived. If there 
are more than two joint tenants and all 
of them have so died the property thus 
distributed shall be in the proportion 
that one bears to the whole number of 
joint tenants. 


SEcTION 4. Insurance Policies. - 
Where the insured and the beneficiary 2 
a policy of life or accident insurance 
have died and there is no sufficient evr 
dence that they have died otherwise than 
simultaneously the proceeds of the policy 
shall be distributed as if the insured had 
survived the beneficiary. 
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SEcTION 5. Act Not Retroactive. — 
This act shall not apply to the distribution 
of the property of a person who has 
died before it takes effect. 


SECTION 6. Act Does Not Apply If 
Decedent Provides Otherwise.—This act 
shall not apply in the case of wills, liv- 
ing trusts, deeds, or contracts of insur- 
ance wherein provision has been made 
for distribution of property different 
from the provisions of this act. 


(Sections 7 through 11 are the usual 
clauses dealing with Uniformity of In- 
terpretation, Short Title, Repeal, Sever- 
ability and Time of Taking Effect.) 


MODIFICATIONS OF UNIFORM STATUTE 
KANSAS. (1949 Gen. Stat. 58-701 to 707). 


1. In Section 2 the words “or alter- 
nate” were added following the word 
“beneficiaries.” 


2. The last sentence of Section 3 was 
changed to read as follows: 


“Where more than two joint tenants 
have died and there is no sufficient evi- 
dence that they died otherwise than 
simultaneously the property so held shall 
be divided into as many equal shares as 
there were joint tenants and the share 
allocable to each shall be distributed as if 
he had survived all the others.” 


3. In Section 4 the words “or con- 
tract of life or endowment insurance or 
insurance against accident” were sub- 
stituted for “of life or accident insur- 
ance.” 


4. Section 5 was changed to read as ~ 
follows: 


“This act shall not apply to a will, liv- 
ing trust or deed wherein provision has 
been made for distribution different from 
the distribution under this act, or to a 
policy or contract of insurance wherein 
provision has been made for payment of 
its proceeds different from such payment 
under this act.” 


(Extract from report of Clyde E. 
Jones of Ottumwa, Iowa, based upon 
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Statement of Condition, September 30, 1955 


ASSETS 


CASH ON HAND AND DUE FROM BANKS 


UNITED STATES GOVERNMENT SECURITIES . 


STATE, MUNICIPAL AND OTHER 
PUBLIC SECURITIES 


OTHER MARKETABLE SECURITIES 
LOANS AND DISCOUNTS . 


CUSTOMERS’ LIABILITY ON ACCEPTANCES 


OTHER ASSETS 


LIABILITIES 


DEPoOsITs + & 


ACCEPTANCES: LEss AMOUNT IN PORTFOLIO . 


ACCRUED INTEREST, EXPENSES, ETc. 
RESERVE FOR CONTINGENCIES . 
CAPITAL 

SURPLUS . 


$ 2,000,000.00 
12,465,283.54 


$ 45,219,733.45 
48,295,412.77 


42,695,821.49 
6,485,268.16 
65,059,609.85 
15,995,066.26 
1,251,788.99 
$225,002,700.97 











$191,553,767.54 
16,849,588.95 
634,060.94 
1,500,000.00 


14,465,283.54 





As required by law $1.600,000 U.S. Government Securities are pledged to secure public deposits. 


Licensed as Private Bankers and subject to examination and regulation by the Superintendent of Banks of the State of New York 
and by the Department of Banking of the Commonwealth of Pennsylvania. Subject to supervision and examination by the Commis- 


sioner of Banks of the Commonwealth of Massachusetts. 


$225,002,700.97 











Inquiries are invited from Trust Officers with regard to our 
Investment Advisory and Brokerage facilities. 
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“How about me joining the firm? I read your books at night 
and passed the Bar examination.’ 
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information furnished by Branine, Chal- 
fant & Littooy, Hutchinson, Kansas.) 


New York. (Decedent Estate Law, Sec. 
89). 


“Disposition of property where there 
is no sufficient evidence that persons 
have died otherwise than simultaneously. 


“1. Where the title to property or the 
devolution thereof depends upon priority 
of death and there is no sufficient evi- 
dence that the persons have died other- 
wise than simultaneously, the property 
of each person shall be disposed of as if 
he had survived, except as otherwise 
provided in this section. 


“2. Where a testamentary disposition 
of property depends upon the time of 
death of two or more beneficiaries desig- 
nated to take alternatively by reason of 
survivorship and there is no sufficient 
evidence that such beneficiaries have died 
otherwise than simultaneously the prop- 
erty thus disposed of shall be divided 
into as many equal portions as there are 
alternative beneficiaries and such por- 
tions shall be distributed respectively tc 
those who would have taken the whole 
property in the event that the designated 
beneficiary through whom they take had 
survived. 


“3. Where there is no sufficient evi- 
dence that two joint tenants or tenants 
by the entirety have died otherwise than 
simultaneously the property so held shall 
be distributed one-half as if one had 
survived and one-half as if the other 
had survived. If there are more than two 
joint tenants and all of them have so 
died the property thus distributed shall 
be in the proportion that one bears to 
the whole number of joint tenants. 


“4, Where the insured and the bene- 
ficiary in a policy of life or accident in- 
surance have died and there is no suf- 
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ficient evidence that they have died 
otherwise than simultaneously the pro- 
ceeds of the policy shall be distributed 
as if the insured had survived the bene- 
ficiary. 


“5. This section shall not apply in the 
case of wills, living trusts, deeds or con- 
tracts of insurance wherein a provision 
other than that provided for by this sec- 
tion has been made for the disposition of 
property. 


“6. Nothing contained in this section 
shall be deemed or construed to apply to 
the disposition of property of a person 
who has died before the effective date of 
this section or to the disposition of prop- 
erty passing under an instrument, other 
than a will, executed before such date. 
Added L. 1943, c. 479; amended L. 1944, 
c. 172, eff. Sept. 1, 1944.” 


The note to this Statute says, “that 
this Section is a substantial adoption of 
the uniform simultaneous death act.” 

(Extract from report of Eugene How- 
ard of Toledo, Ohio.) 


WASHINGTON. 


USDA §2 appears as RCW 11.04.190 
except that following “successively” ap- 
pear the words “or alternately” and fol- 
lowing the word “successive” appear the 
words “or alternate.” USDA §3 appears 
as RCW 11.04.200 except that there are 
omitted the words “or tenants by the 
entirety.” USDA §4 appears as RCW 
11.04.210. However, there is a later act 
RCW 48.18.390 (Laws of 1947 ec. 79, 
§18.39) entitled Simultaneous Deaths— 
Payment of Proceeds—Life Insurance: 

“Where the individual insured and the 
beneficiary designated in a life insurance 
policy or policy insuring against accidental 
death (die) and there is not sufficient 
evidence that they have died otherwise 
than simultaneously, the proceeds of the 











policy shall be distributed as if the in- 
sured had survived the beneficiary, unless 
otherwise expressly provided in the policy.” 


USDA §5 as to retroactive effect does 
not appear. USDA §6 appears as RCW 
11.04.220 except that statute section 
numbers are substituted for the words, 
“this act.” USDA §§ 7 and 10, although 
included in the original act, appear only 
as a footnote in the Revised Code. USDA 
§§8, 9 and 11 are omitted. 

(Extract from report by Ralph von 
Briesen of Milwaukee, Wis.) 


PROPOSED AMENDMENTS TO UNIFORM 
SIMULTANEOUS DEATH ACT 
By COMMISSIONERS 


SECTION 2. Survival of Beneficiaries. 
If property is so disposed of that the 
right of a beneficiary to succeed to any 
interest therein is conditional upon his 
surviving another person, and oota 
persons die, and there is no sufficient 
evidence that the two have died other- 
wise than simultaneously, the beneficiary 
shall be deemed not to have survived. 
If there is no sufficient evidence that 
two or more beneficiaries have died 
otherwise than simultaneously and prop- 
erty has been disposed of in such a way 
that at the time of their death each of 
such beneficiaries would have been en- 
titled to the property if he had survived 
the others, the property shall be divided 
into as many equal portions as there 
were such beneficiaries and these por- 
tions shall be distributed respectively to 
those who would have taken in the event 
that each of such beneficiaries had sur- 
vived. 


COMMENT 


The case of Miami Beach First Na- 
tional Bank v. Miami Beach First Na- 
tional Bank, 52 So. 2d 893 (Fla. 1951), 
is one of the cases which caused the 
Conference to create the committee to 
study the Simultaneous Death Act and 
to draft the proposed amendments. The 
case involved the disposition of property 
of A, who died leaving a will in which 
his property was left in trust, with net 
income to be paid to his wife B so long 
as she is living, and at the time of the 
death of his wife, the corpus to be 
divided into as many shares as A may 
have sisters (including his sister-in-law 
C) then living, and nieces and nephews 
then living, (all of such sisters, nieces 
and nephews to constitute a class), and 
to each was given one part or share. The 
will provided that, if any of the class 
should be dead and leave direct de- 
scendants not included in the class, the 
descendants should receive the share of 
the decedent beneficiary, otherwise the 
number of shares should be reduced by 
the number of the class deceased at the 
time of death of the wife. 


The wife B and the sister-in-law © 
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died in a common disaster. There was no 
sufficient evidence that they died other- 
wise than simultaneously. C left no de- 
scendants, but the executor of her estate 
claimed her share of the trust estate. The 
executor claimed under Section 2 of the 
Uniform Simultaneous Death Act, and 
the other parties claimed that C had 
only a contingent remainder that would 
vest only in the event that C survived 
B. The court held that Section 2 applied 
and required that the property be 
“divided into as many equal portions as 
there are successive beneficiaries, and 
these portions shall be distributed respec- 
tively to those who would have taken in 
the event that each designated bene- 
ficiary had survived.” The fact that B 
had a life estate, that C was a re- 
mainderman and that the remainder and 
the life estate are unequal was held 
immaterial. 


The Florida court was of thé opinion 
that its construction of the act not only 
eliminates uncertainties of descent but 
provides for an equitable disposition of 
estates. The members of the committee 
and the section to which this act was 
assigned are of the opinion that the case 
does not provide an equitable disposition 
of the estate. However, the Florida court 
may be correct in its literal interpreta- 
tion of the Uniform Simultaneous Death 
Act. 


The proposed amendment is designed 
to eliminate any question concerning the 
matter and to eliminate C under the 
facts of the Florida case. 


Suppose the will of A leaves prop- 
erty to his children B and C equally, 
except that if B survives C, B takes the 
whole. Should the children die simultan- 
eously the reasons to prefer the estate of 


B to the estate of C probably do not 
obtain. Equal division between the 
estates of B and C seems preferable. 
This provision will generally effectuate 
the intent of a donor. Section 2 as here 
proposed limits the application of the 
Uniform Act to this kind of case. 


If an estate is devised to A for his 
lifetime and upon his death to B if he 
survives, otherwise to C if he survives, 
otherwise to D if he survives, and it is 
established that A died first, but it can- 
not be established whether C or D sur- 
vived, it appears more equitable for the 
estate to be divided equally between the 
estates of C and D than for same 
to be equally divided between the suc- 
cessors of B, C and D. 


SECTION 3. Joint Tenants or Tenants 
by the Entirety. (Unchanged from origi- 
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Tt J. P. MORGAN & CO. 


INCORPORATED 
NEW YORK 


Condensed Statement of Condition September 30, 1955 


ASSETS 

Cash on hand and due from banks ........000 $187 ,7 35,376 
United States Government securities........ " 151,196,427 
State and municipal bonds and notes...... 62,860,783 
Stock of the Federal Reserve Bank........... 1,800,000 

Other bonds and securities (including shares 

of Morgan Grenfell § Co. Limited and 
Morgan § Cie. Incorporated)..........000 18,913,388 
Loans and bills purchased... ...........000- 353,376,647 
Accrued interest, accounts receivable, etc..... 4,127,210 
PPR TOMBE. 6. 5.6.5.0: 009.016 66-06 wae ve 3,000,000 

Liability of customers on letters 
of credit and GCCEPEANCeS. .. .0cccecececesve 13,311,414 
$796,321,245 
LIABILITIES 

Deposits: U. S. Government. ....cccccceccces $ 34,428,700 
ME OOO. 5. Saez exer oe 634,990,542 
Official checks ouwtstandin$....... - 32,949,798 
$702,369 ,040 


Accounts payable, reserve for taxes, etc..... 


Acceptances outstanding and letters of 
SEE RUM ook 2D Sane hoot awe was ome 


“ee ee ewes ee eses 


United States Government! securities carried at $47,677,227 in 

the above statement are pledged to qualify for fiduciary powers, to 

secure public monies as required by law. and for other purposes 
Member Federal Reserve System 


Member Federal Deposit Insurance Corporation 


a 6,974,702 


ee 13,579,413 
a 30,000,000 
30,000,000 


13,398,090 
$796,321,245 
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nal, see text above, but following para- 
graph added.) 


The term “joint tenants” includes own- 
ers of property held under circumstances 
which entitled one or more to the whole 
of the property on the death of the other 
or others. 


COMMENT 


The new paragraph is a possible solu- 
tion to situations which obtain in Texas 
and perhaps other states where there is 
no joint tenancy. Article 2580 of the 
Revised Civil Statutes of Texas provides 
that the interest of one joint owner in 
property does not survive to the remain- 
ing joint owner in a joint ownership. The 
statute has been held to destroy the 
numerous and important distinctions be- 
tween the several kinds of estates at 
common law and for all practical pur- 
poses to relegate them to estates in 
common. However, the statute does not 
prevent the parties to a contract or deed 
from providing among themselves that 
property shall vest in a survivor as at 
common law. Chandler vs. Kountze, 130 
S. W. 2nd 328, Shroff v. Deaton, 22 S. 
W. 2nd 489. 


A provision such as the one added 
appears necessary for any state where 
the common law joint tenancy and 
tenancy by the entirety have been 
abolished. It may be that Sections 1 and 
2 of the Act would take care of the 
situation, but it would also seem to take 
eare of all situations covered by Sec- 
tion 8 of the Act. If the common law 
states need Section 3, and if the com- 
munity property states need a section 
such as Section 4, then states which have 
abolished the common law joint tenancy 
and tenancy by the entirety would seem 
to need the added provision. 


SECTION 4. Community Property. 
Where a husband and wife have died, 
leaving community property, and there 
is no sufficient evidence that they have 
died otherwise than simultaneously, one- 
half of all the community property shall 
pass as if the husband had survived (and 
as if said one-half were his separate 
property) and the other one-half there- 
of shall pass as if the wife had sur- 
vived (and as if said other one-half were 
her separate property). 


This is a new section to cover the 
situation where community property is 
involved. 


SEcTION 5. Insurance Policies. Where 
the insured and the beneficiary in a 
policy of life or accident insurance have 
died and there is no sufficient evidence 
that they have died otherwise than simul- 
taneously the proceeds of the policy shall 
be distributed as if the insured had sur- 
vived the beneficiary, [except if the 
policy is community property of the in- 
sured and his spouse, and there is no 
alternative beneficiary, or no alternative 
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beneficiary except the estate or personal 
representatives of the insured, the pro- 
ceeds shall be distributed as commun- 
ity property under Section 4.] 


COMMENT 


Section 4 of 1940 Act is here adopted. 
The addition of the bracketed provision 
may be desirable in a community prop- 
erty state. The provision in brackets 
raises questions of policy in respect to 
ownership of an insurance policy pur- 
chased with community funds and pay- 
able to the estate of one spouse. The 
bracketed provision will not cover all 
situations and will not answer all ques- 
tions but it appears to furnish an equit- 
able solution to the situation covered. 


In Wedemeyer’s Estate, 240 P. 2d—, 
(Cal. D.C.A., 1952), there was a dispute 
between the persons claiming proceeds of 
insurance policies issued upon the life 
of Wedemeyer. His wife was sole bene- 
ficiary, and in the event of her death, the 
proceeds were to be paid to the hus- 
band’s administrator or estate. Mr. and 
Mrs. Wedemeyer were killed instantly 
in an airplane accident. His heirs were 
two brothers and a sister. Her sole heir 
was her mother. The policies were a com- 
munity asset. The court held that Section 
4 of the Uniform Simultaneous Death 
Act applied and that the section copied 
as Section 4 (on community property) 
herein would not apply, that the wife 
is considered to have pre-deceased the 
husband and that the policies should be 
distributed in his estate as community 
property under the laws of California 
because the policies were community 
property and were paid to him by virtue 
of the community character on the pre- 
sumed prior death of the wife. Another 
policy which named no beneficiary and 
was payable to the estate of the hus- 
band, was disposed of in the same man- 
ner. 


Judge Goodell filed a vigorous dissent. 
He says that life insurance proceeds 
should be distributed in accordance with 
the literal provisions of the Simultaneous 
Death Act. He thinks that the California 
law provides for distribution of life 
insurance proceeds to the insured, other- 
wise the legislature could have omitted 
the exception from Section 4 and could 
have tacked it onto Section 5, or could 
by other appropriate language indicate 
that life insurance with a community 
character should be distributed as all 
other community property. 


We have adopted his suggestion in the 
bracketed language. The majority of this 
committee are of the opinion that the re- 
sult of the Wedemeyer case is correct, 
that the policy should be distributed as 
if the insured had survived the bene- 
ficiary, and that the distribution should 
be as community property of the insured 
and the beneficiary, and that Section 5 
does not change the character or owner- 





ship of the policy and does not change 
the law of succession to community prop- 
erty. 


SEcTION 6. Act Does Not Apply if 
Decedent Provides Otherwise. This act 
shall not apply in the case of wills, liv- 
ing trusts, deeds, or contracts of insur- 
ance, or any other situation where pro- 
vision is made for distribution of prop- 
erty different from the provisions of this 
act, or where provision is made for a 
presumption as to survivorship which 
results in a distribution of property 
different from that here provided. 


COMMENT 


The phrase “or any other situation,” 
is taken from the Texas act. The clause 
“or where provision is made for a pre- 
sumption as to survivorship,” is sug- 
gested by an amendment adopted in 
Alabama in 1951. The language is 
“wherein provision is made for a pre- 
sumption as to the order of survivorship 
if there is no sufficient evidence that the 
persons died otherwise than simultan- 
eously, in which event, full effect shall be 
given to the presumption so provided as 
to the order of survivorship.” The com- 
mittee are of the opinion that the courts 
would construe the original act the same 
as the act as here re-written, if they 
adopt a liberal construction, but the 
amendment may clarify and thus be help- 
ful. 


Draftsmen of instruments listed in the 
Act quite often make provision for a 
presumption of survivorship. They may 
provide that a person shall not be deemed 
to have survived unless he shall survive 
by at least 30 days. They may, in con- 
nection with the Marital Deduction in the 
Federal Estate Tax Law, provide that 
the beneficiary shall be deemed to have 
survived if there is no sufficient evidence 
that the testator and the beneficiary 
spouse died other than simultaneously. 


STATE STATUTES OTHER THAN 
UNIFORM STATUTE 


LOUISIANA. (Civil Code of 1870). 


“Art. 936. If several persons respec- 
tively entitled to inherit from one an- 
other, happen to perish in the same 
event, such as a wreck, a battle, or a 
conflagration, without any possibility of 
ascertaining who died first, the presump- 
tion of survivorship is determined by the 
circumstances of the fact. 


“Art. 937. In the absence of circum- 
stances of fact, the determination must 
be guided by the probabilities resulting 
from the strength, age, and difference 
of sex, according to the rules. 


“Art. 938. If those who have perished 
together were under the age of fifteen 
years, the eldest shall be presumed t0 
have survived. 
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“Tf they were above the age of sixty 
years, the youngest shall be presumed 
to have survived. 


“If some were under sixty years of 
age, and some were sixty years of age or 
older, the first shall be presumed to have 
survived. 


“Tf some were under the age of fifteen 
years, and some were fifteen years or 
older and less than sixty years of age, 
the latter shall be presumed to have 
survived. 


“Art. 939. If those who have perished 
together were fifteen years of age or 
older and under sixty years, the male 
shall be presumed to have survived, 
where there was an equality of age, or 
a difference of less than one year, other- 
wise the younger must be presumed to 
have survived the elder whether male or 
female.” 


(Information furnished by Helm, 
Simon & Gordy, New Iberia, La.) 


Louisiana Revised Statutes, Chapter 
22, Section 645, provides as follows: 


“Where the individual insured and the 
beneficiary designated in a life insurance 
policy or policy insuring against acci- 
dental death have died and there is not 
sufficient evidence that they have died 
otherwise than simultaneously, the pro- 
ceeds of the policy shall be distributed as 
if the insured had survived the beneficiary, 
unless otherwise expressly provided in the 


policy.” (Acts, 1948, No. 195). 


This is substantially the same as the 
Uniform Act provision. Succession of 
Langles, 105 La. 39, 29 So. 739 (1900) 
involved the death of a mother and 
daughter in a shipwreck. Certain pro- 
visions of the mother’s will depended 
upon the daughter’s survival. Evidence 
was introduced to show that the 
daughter could swim, while the mother 
could not. The Court held that since 
there was no evidence that either 
escaped their stateroom, the daughter’s 
ability to swim had little to do with the 
probabilities of the case. Since both 
mother and daughter were _ between 
fifteen and sixty, it was presumed that 
the daughter survived. The Court further 
held that the statutory presumptions 
applied to contingencies in a will as well 
as intestate succession. 


(From report by Merritt C. Bragdon 
and John C, Williams of Chicago, III.) 


OnI0 (Page’s Ohio Revised Code, Section 
2105.21). 


“When there is not evidence of the 
order in whieh the death of two or more 
Persons occurred, no one of such persons 
shall be presumed to have died first and 
the estate of each shall pass and descend 
as though he had survived the others. 
When the surviving spouse or other heir 
at law, legatee or devisee dies within 
thirty days after the death of the 


OcroperR 1955 


decedent, the estate of such first decedent 
shall pass and descend as though he had 
survived such surviving spouse, or other 
heir at law, legatee or devisee. A bene- 
ficiary of a testamentary trust shall not 
be deemed to be a legatee or devisee with- 
in the meaning of this section. This sec- 
tion shall prevail over the right of elec- 
tion of a surviving spouse. 


“This section shall not apply in the 
case of wills wherein provision has been 
made for distribution of property differ- 
ent from the provisions of this section. 
In such case such provision of the will 
shall not prevail over the right of elec- 
tion of a surviving spouse.” 


The first sentence of the Ohio statute 
is in conformity with section 1 of the 
Uniform Statute. Where there is no evi- 
dence of the order of death, the law 
creates no presumption, and the prop- 
erty of each passes as though he had 
survived the other. 


However, Ohio has a thirty day period 
after the death of an individual within 
which a survivor may die and still not 
take from the first decedent. Thus, the 
property of a decedent passes as though 
he had survived an heir or legatee who 
dies within thirty days thereafter. 


The thirty day period in the Ohio 
statute is unique. Prior to this 1953 
amendment, the Ohio law provided that 
the property of a decedent should pass 


as though he survived his heir or legatee 
if the heir or legatee died within three 
days of the death of the decedent. Prior 
to this amendment the thirty day period 
applied only where the heir or legatee 
died from a common accident with the 
decedent. Whether the decedent dies 
testate or intestate, the Ohio statute 
applies. The thirty day provision is com- 
pletely at variance with the uniform 
act, because the admitted survival of an 
heir or legatee is immaterial, when the 
heir or legatee dies within thirty days 
of the first decedent. 


The 1953 legislation also added the 
clause, “A beneficiary of a testamentary 
trust shall not be deemed to be a legatee 
or devisee within the meaning of this 
section.” This clause has not yet been 
the subject of reported judicial construc- 
tion. It was probably intended that the 
thirty day clause should not apply to a 
beneficiary of a testamentary trust. How- 
ever, the clause might be interpreted to 
exempt a beneficiary of a testamentary 
trust from the provisions of even the 
first sentence of the section. 


Under Section 2107.41 of the Revised 
Code of Ohio where a surviving spouse 
dies without having elected to take under 
the law or under the will, there is a 
conclusive presumption of having elected 
to take under the will. Under Section 
2105.21 of the Revised Code the death 
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of the surviving spouse within thirty 
days of a deceased spouse results in the 
property of the deceased spouse passing 
as though he had outlived the surviving 
spouse. The possible conflict between the 
two sections is resolved by both in favor 
of the estate of the original decedent 
over the surviving spouse who dies with- 
in the thirty day period. 


The Ohio law permits a will to pro- 
vide for distribution of property different 
from the statute. To that extent the 
Ohio law is in conformity with Section 
6 of the Uniform Act. However, the 
Ohio statute does not go as far as the 
Uniform Act in its actual terms. Never- 
theless, it has been held that where 
husband and wife have a joint and sur- 
vivorship bank account and both die 
within a period of thirty days after an 
accident, the interest of the first dece- 
dent in the fund passes to the second 
decedent by virtue of the contract be- 
tween them and that therefore the pro- 
visions of the Ohio statute have no ap- 
plication to the disposition of the fund. 
(In re Kessler, 85 Ohio App. 240, 85 
N.E. 2d 609. For interpretation of the 
earlier forms of the Ohio statute see 
Ostrander v. Preece, 129 Ohio St. 625, 
196 N.E. 670; In re Metzger, 140 Ohio 
St. 50, 42 N.E. 2d 443.) 


(Extract from report of Abraham 
Gertner of Columbus, Ohio.) 


LAW APPLICABLE IN STATES HAVING 
No STATUTE 


ARIZONA. 


Arizona has no statute, and no decided 
cases have been found. 


DISTRICT OF COLUMBIA. 


The District of Columbia and the 
other courts in the federal jurisdiction 
utilize the Common Law Rule when con- 
fronted with the problem of survivor- 
ship in common disaster cases. The lead- 
ing case in the United States employing 
this critique is Young Women’s Christian 
Home v. French, 187 US 401, L. ed. 233, 
23 Sup. Ct. Rep. 184, Rev’sing Faul v. 
Hullick, 18 App. D. C. 9 (1903). A 
woman gave one half of her estate to 
her husband for life, the remainder go- 
ing to the Christian Home; the other 
half she bequeathed to her son with the 
provision that “in the event of my be- 
coming the survivor” of both husband 
and son, the entire estate was to go to 
the Home. The wife, husband, and son 
perished in a shipwreck under circum- 
stances affording no evidence of sur- 
vivorship. The Court held that the estate 
did not pass into intestacy, but rather 
went to the Home under the will, stating 
the rule set forth on the first page of 
this report. 


Thus the courts of the District of 


Columbia, in the absence of evidence to 
to contrary, treat multiple deaths in 
common disaster cases as having occurred 
simultaneously. 


The federal courts (including the Dis- 
trict of Columbia) in applying the Com- 
mon Law Rule encounter innumerable 
problems of proof, and the result of 
discarding presumptions and exacting 
evidence is to put the burden of proving 
survivorship on any party claiming to 
derive title to property from a deceased 
person whose ownership during life de- 
pended on his outliving some other 
person also deceased. The practical re- 
sult is that if the party on whom the 
burden of proof rests cannot make proof, 
his case fails. Due to the paucity of 
federal decisions in this area, not much 
more can be said as to the workability of 
the Common Law Rule in our Federal 
courts. It is interesting to note, however, 
that the Supreme Court in the French 
case went to great lengths to give effect 
to the intention of the testatrix, and did 
not adhere to a literal reading and in- 
terpretation of her will. At p. 417 the 
Court stated: 


“Reading this will from the standpoint 
of the testatrix, as we must, we think it 
not open to doubt that she intended to 
dispose of all of her estate, and did not 
intend to die intestate as to any part of it; 
that she had in mind only three objects of 
her bounty, her husband, her son, and 
the Home, and that her intention, failing 
husband and son, was that the Home 
should take. If the husband alone survived 
it was to go to the Home at his death. If 
neither husband or son survived it was to 
go to the Home at once. This is not a 
case of supplying something omitted 
by oversight, but of intention sufficiently 
expressed to be carried out on the actual 
state of facts . . . we think upon principle, 
that the property of Mrs. Rhodes (the testa- 
trix) should go as directed as if she sur- 
vived her son, in the absence of proof 
to the contrary.” 


This result is opposed to the solution 
of the English case (Wing v. Angrave,) 
8 H.L.C. 183 (1860) on which French, 
supra, is based, the Wing court frustrat- 
ing the intent of the testator by giving a 
literal reading to a will under similar 
facts. 


(Extract from report of J. Penning- 
ton Straus of Philadelphia.) 


There is in the District of Columbia 
a complete absence of any orderly plan 
of distribution of estates in the case of 
simultaneous death. In the past the cases 
have been resolved by agreement where 
all the parties are sui juris. Recently 
a case was presented to the Office of 
the Register of Wills which presented a 
novel situation. The husband and wife 
were killed in a private plane accident. 
They had one child by their marriage, 
and they each had a child by a previous 
marriage. Since all three children are 
minors, it does not appear that the dis- 








tribution of the estate can be worked out 
by agreement. It remains to be seen how 
the matter will be settled under our 
present law. It may be fairly presumed 
that, if the matter is submitted to the 
Court for determination, the Court will 
resolve the problem by following the 
principles of the Uniform Simultaneous 
Death Act. 


(Extract from report of Harold A. 
Kertz of Washington, D. C.). 


GEORGIA. (Code of Georgia Annotated, 
Sec. 113-906). 


“Where husband and wife, parent and 
child, brothers and sisters, or other 
persons who could inherit each from the 
other are killed or lost under circum- 
stances making it impossible to deter- 
mine which died first, the property of 
each shall descend to their respective 
heirs, excluding each as heir of the other, 
but nothing herein shall be held to pre- 
vent children of either from inheriting 
as heirs of the other. (Acts 1894, p. 104.) 


It is a matter of fact whether the 
circumstances make it “impossible to 
determine which died first,” so the effect 
of the statute is the same as the Com- 
mon Law Rule. The following Georgia 
cases provide a representative sample 
of simultaneous death situations. 


Cook v. Lipsey, 148 Ga. 822, 96 S.E. 
628 (1918) involved the disappearance 
of a man, his wife, and their children. 
Their seven-year absence raised a pre- 
sumption of death, the Court held, but 
there was no presumption that the wife 
and children had outlived the father. 
Since the burden of proof is on those 
who claim survivorship, the property 
descends as though no one had survived. 


Roberts v. Hardin, 179 Ga. 114, 175 
S.E. 362 (1934) was an insurance inter- 
pleader action. Both the insured and 
the named beneficiary died of nearly 
simultaneous gunshot wounds. There was 
virtually no evidence of which died first. 
The case turned on the interpretation of 
the insurance policy. The Court held 
the beneficiary’s rights to be vested, sub- 
ject to the proof of nonsurvivorship by 
the contingent beneficiary. This decision 
is contrary to the general rule on bur- 
den of proof but is fairly common in in- 
surance cases where the rights depend 
upon the terms of the contract. 


Pollard v. Gorman, 52 Ga. App. 127, 
182 S.E. 678 (1935) was a wrongful 
death action. Several members of 4 
family died in a railroad crossing acci- 
dent. The right to bring the action de- 
pended upon proof that the mother died 
first. The only evidence was the fact that 
she was sitting on the side of the car 
nearest the train. The jury found that 
she died first, and this verdict was sus- 
tained on appeal. 
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In the case of the death of a hus- 
band-member of a fraternal benefit as- 
sociation and his beneficiary-wife in a 
common disaster, the Court held that suit 
could be maintained by the children as 
sole members of the class eligible to be 
named as beneficiaries, even though not 
named, in order to prevent a forefeiture. 
Hewell v. Atlanta Police Relief Associa- 
tion, 184 Ga. 702 192 S.E. 828. 


(Extract from report of Stephen H. 
Clink of Muskegon, Mich.) 


MISSISSIPPI. 


Mississippi follows the common law. 
The cases refiect the scanty evidence on 
which proof of survivorship may depend. 


In Broome v. Duncan, 29 So. 394 
(1901), a man and wife died of gunshot 
wounds in a common disaster. Relatives 
of the wife introduced evidence to show 
that her body was warmer than his when 
found, hence she must have lingered. 
The Chancellor found against the wife’s 
heirs, but his decision was reversed as 
contrary to the weight of the evidence. 


Fleming v. Grimes, 142 Miss. 522, 107 
So. 420 (1926), was a suit on an insur- 
ance policy. The insurance company im- 
pleaded the conflicting claimants. The 
Court held that beneficiary’s rights were 
contingent on proof of survivorship, and 
in default of proof the proceeds reverted 
to the estate of the insured. 


In Daniels v. Bush, 211 Miss. 1, 50 
So. 2d 563 (1951), a husband and wife 
had died when their car plunged from 
an icy road into a pond. Both were dead 
when their bodies were recovered from 
the pond. The wife’s heirs brought a bill 
to establish a share in the husband’s 
estate. Their theory was that, since there 
was no apparent reason for the accident, 
it must have been the result of a heart 
attack of the husband, who was driving 
the car and who was known to have a 
bad heart. The Court held that the wife’s 
heirs had not fulfilled the burden of 
proving that the wife survived. 


(Extract from report by Merritt C. 


Bragdon and John C. Williams, Chicago, 
Ill.) 


As indicated, the common law applies. 
Where there is no evidence, for expedi- 
ency in settling property rights, the 
Court will assume simultaneous death, 
but where any proof is offered the evi- 
dence alone governs and there is neither 
assumption nor presumption. 


It is customary to try to cover the 
situation by a will clause similar to the 
following : 


“Notwithstanding anything to the con- 
trary contained in this will or in any law 
or statute, if my wife, (—name—), and I 
die in a common disaster or otherwise and 
there is not sufficient evidence as to which 
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of us died first, or that we have died 
otherwise than simultaneously, it shall be 
presumed that my wife survived me and all 
my property passing under this will shall 
be disposed of as if my wife had sur- 
vived me.” 

Section 518 of the Mississippi Code 
1942 provides for the following of cer- 
tain directions made in the will. It is 
generally considered that the direction of 
the testator as to survivorship will be 
followed. 


(Extract from report of Stephen H. 
Clink of Muskegon, Mich, with assistance 
from Watkins, Edwards and Ludlam of 
Jackson, Miss.) 


NEW MEXxIco. 


No recorded cases have been found. 


OKLAHOMA. 


The Uniform Statute was passed by 
the House in its 1955 session but failed 
of passage in the State Senate. There 
are no recorded cases dealing with the 
question of simultaneous death, but the 
firm of Lytle, Johnston & Soule of Okla- 
homa City reported: 


In the lower courts several cases have 
come up in which each litigant en- 


deavoured to prove that his decedent 
breathed a little longer than the other 
decedent. These lower court decisions are 
not reported, but it is our impression 
that in some cases it has been presumed 


that the male outlived the female, and 
in other cases the property of each dece- 
dent was given to his or her heirs be- 
cause survivorship could not be de- 
termined. 


(Extract from report of Clyde E. 
Jones of Ottumwa, Iowa.) 


STATUS OF LAW ON SIMULTANEOUS 
DEATH 
Own Statute: 
Georgia, Louisiana, Ohio. 
Common Law Rule: 
Arizona, District of Columbia, Missi- 
ssippi, New Mexico, Oklahoma. 
Uniform Simultaneous Death Act, with 
Modifications: 
California, 
Texas. 


Kentucky, New York, 


Uniform Simultaneous Death Act: 
All others. 


A AA 
BANKERS SPONSOR INCOME TAX SCHOOL 


An income tax school will be sponsored 
by the Iowa Bankers Association, in co- 
operation with the Internal Revenue and 
State Tax Commission officials, at the 
State University of Iowa, Iowa City, 
November 14-16. The Association is con- 
ducting the school as a public service to 
assist Iowa taxpayers in matters of tax 
payment and tax law. 
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DRAFTSMANSHIP: WILLS AND TRUSTS 


HE average client seems to have a 

keen awareness of the tremendous 
increase in the risks of multiple deaths 
resulting from our modern methods of 
travel by plane and car, indeed from our 
whole way of life. It is he, rather than 
his adviser, who frequently suggests this 
possibility when testamentary plans are 
being considered. Further the marital de- 
duction provisions of the Internal Rev- 
enue Code! have created a new interest 
in common disaster clauses among law- 
yers who, prior to 1948, were inclined to 
avoid their use on the ground that they 
might cause more harm than good? and 
that, after all, as Professor Joseph 
Trachtman has put it, some things must 
be left to Providence.? It is for these 
reasons that your Committee decided to 
consider some of the problems which 
these clauses raise in the drafting of 
wills. 


It might be well to enumerate the main 
objectives that seem to motivate testators 
to cover the possible contingency of a 
proposed legatee dying at about the same 
time as the testator. Types of clauses in 
common use will then be examined to de- 
termine (1) how far they really serve 
in accomplishing particular objectives, 
(2) whether such objectives may be bet- 
ter attained through reliance on the pro- 
visions of the Simultaneous Death Act 
now law in 41 states,* or (3) through 
the use of other legal devices. 


OBJECTIVES 


1. Perhaps foremost in the minds of 
most estate owners is the fear of double 
death taxes.5 


2. To those who have had experience 
in the handling of estates the avoidance 
of successive administration expenses, 
particularly lawyer’s and executor’s fees, 
Measured as they generally are by the 
value of the estate, will loom large. 


3. There will be times when unneces- 
sarily exposing the property to possible 
creditors of a legatee’s estate may worry 
testators. 





1T.R.C. See. 2056. 

“Shattuck and Farr, An Estate Planner’s Hand- 
book, 2d edition, 365 (1953). 

*Trachtman, Estate Planning, 59. 

‘For a list of the 41 states plus Alaska and 
Hawaii which have adopted the Uniform Simul- 
taneous Death Act, see latest pocket part Uniform 
Laws Annotated, Vol. 9A Miscellaneous Acts, 
Page 125; see also page 263 of the same volume. 


‘The credit for tax on prior transfers, I.R.C. 
Sec. 2018, will frequently prove inadequate. 
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4. More frequently the thought that 
a legatee’s widow may have her share of 
the legatee’s estate enlarged at the ex- 
pense of the legatee’s children will trouble 
even those who highly regard the in-law 
but are not mindful of the possibilities of 
remarriage. 


5. <A childless husband may not relish 
the thought of his wife’s family enjoying 
his wealth shortly after his death. 


6. Many legacies are purely personal 
in character. A testator wants his friend 
to benefit by the bequest but he has no 
interest at all in the objects of the 
friend’s bounty. 


7. In addition to one or more of the 
above, testators may want to avoid the 
litigation that may result from uncer- 
tainty as to the time of deaths. 


8. In many situations the marital de- 
duction is desired only if the spouse is 
likely to outlive the testator by many 
years. 


9. Perhaps more frequently the mari- 
tal deduction is desired even if the 
spouse survives for but a moment. 


TYPICAL CLAUSES 


Typical clauses designed to accomplish 
one or more of these objectives fall into 
one of three types. 


1. Time clause. “For the purpose of 
this will a legatee or devisee shall not be 
deemed to have survived me if such legatee 
or devisee dies within 90 days of my 
death.” 


2. Simultaneous Death Clause. “If any 
legatee or devisee dies simultaneously with 
me or under such circumstances as to 
render it difficult or impossible to deter- 
mine who predeceased the other, I hereby 
declare that I shall be deemed to have 
survived such legatee or devisee and this 
will and all its provisions shall be con- 
strued upon that assumption and basis.” 

3. Common Disaster Clause. “If any 
legatee or devisee and I die as a result 
of a common disaster, the said legatee or 
devisee shall be deemed to have prede- 
ceased me and this will and all its pro- 
visions shall be construed upon that as- 
sumption and basis.” 


Not infrequently two types will be com- 
bined. Thus the clause may read “if any 
legatee or devisee and I die in a common 
disaster or under such circumstances that 
it cannot be determined who died first, 
such legatee or devisee shall be presumed 
to have predeceased me.” 


It should be noted that in the absence 


of any clause, both at common law® and 
under the Simultaneous Death Act, if 
the order of deaths cannot be established 
the testator’s property is distributed as 
if he had survived the legatee. 


ANALYSIS OF EACH TYPE 


Apart from the marital deduction, 
most of the objectives may be better . 
achieved through use of a trust or legal 
life estate. In cases that otherwise lend 
themselves to the use of these devices the 
draftsman may be well advised to use 
one or the other in preference to a sur- 
vivorship clause. A survivorship clause 
will be found satisfactory only where the 
objective is accomplished by delaying the 
gift for a relatively short time, or where 
because of the amount involved or the 
type of property, a trust is not indicated 
and a legal life estate not a desirable 
solution. 


Simultaneous Death Clause: This type 
of clause fixes the order of deaths only 
when there is insufficient evidence to 
establish who died first. Many variations 
of the clause merely substitute a new 
issue inviting litigation, i.e. were the cir- 
cumstances such that it is “difficult to 
determine” who died first? It fails to ac- 
complish any of the desired objectives, 
apart from a marital deduction objective, 
because the testator is really not con- 
cerned with whether he and his bene- 
ficiary die at about the same time or 
under circumstances leaving the question 
doubtful. What he really wants to avoid 
is having his property pass through the 
estate of a legatee who will not live 
long enough to enjoy it.? 


This type clause is unsatisfactory in 
that: 


1. It frequently fails to eliminate 
litigation. 

2. It will bring about the very result 
the testator desired to avoid if his legatee 
survived him by five minutes. 


Common Disaster Clause: This type 
may be even more unsatisfactory.® 


1. It frequently gives rise to litiga- 
tion as to whether the accident or peril 
or disaster was the cause of both deaths. 


®There was no common law “presumption as to 
survivorship, but as the legatee’s executor had the 
burden of proof, his failure to establish affirmative- 
ly that his legatee survived resulted in a distribu- 
tion of the testator’s estate as though the legatee 
predeceased him. 6 St. Louis L.R. 1-19. 


7Trachtman, Estate Planning, 57. 


8Evidence of Survivorship in Common Disaster 
Cases, 38 Mich. L.R. 801. 
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2. It fails to cover the rather rare 
case where the deaths occur at about the 
same time from unrelated causes. 


3. It may result in leaving titles un- 
settled for years. H and W are in a motor 
accident. H dies shortly thereafter. W, 
badly crippled, lives on for years without 
recovering. When, if ever during her 
life, may H’s executor safely pay over 
her bequest? 


Note from the objectives listed above 
that the testator is never really con- 
cerned with deaths from a common cause 
but rather with deaths that occur within 
a relatively short time of each other. 


Time Clause: The time clause will 
almost always avoid litigation except 
for the rare case where the bodies are 
found after a considerable period of time 
and hence the date of the testator’s death 
cannot be determined.® It will solve all 
the simultaneous death cases and prac- 
tically all the common disaster cases. 


1. Clauses such as “to those of my 
nephews who survive to the date of the 
distribution of my estate” should be 
avoided. Aside from the power they give 
the executor to decide who shall take 
by hastening or delaying distribution, 
such clauses in most jurisdictions are 
void as violating the rule against per- 
petuities since there are no measuring 
lives and it is possible that distribution 
may be delayed beyond 21 years. This is 
silly but probably the law in many juris- 
dictions.1° 


2. In states like New York that have 
departed from the common rule the time 
clause may raise problems as to the un- 
lawful suspension of the power of aliena- 
tion.1! 


3. If the postponement is for too long 
a time it may create undesirable uncer- 
tainty in titles. 


RECOMMENDED CLAUSES 


1. Nonmarital Deduction Bequests: 


The time clause is the recommended 
clause for other than marital deduction 
bequests. Whether to use 60 days, 6 
months or a year will depend on the 
circumstances of each case. Testators 
generally desire prompt distribution of 
their estates, particularly as to small 
legacies. Titles are left uncertain during 
the intervening period and executors 
may be in doubt as to some of their 
duties. Generally 30 to 60 days should 
prove adequate, since deaths from com- 
mon causes are most likely to occur 
within a relatively short time. 


“For the purpose of this will a legatee 
or devisee (other than my spouse) shall 
not be deemed to have survived me if 


*For a suggested clause to lessen this difficulty, 
if one is worried about it, see Trachtman, Estate 
Planning, 60. 

10Simes on Future Interests, 384-386. 


UThis subject is treated in detail in a note ap- 
pended to the report. 
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such legatee or devisee dies within 60 
days of my death.” 


It is assumed that where such a clause 
is used that the dispositive provisions of 
the will contain substitutional gifts. This 
is particularly important with respect to 
residuary bequests, otherwise the proper- 
ty will pass as intestate property unless 
saved by an anti-lapse statute. 


2. Marital Deduction Bequests: 


(a) Marital deduction desired in all 
events. There will be many situations 
where it is desired to obtain the maximum 
marital deduction even if the spouse 
survives the testator by but a few 
moments. Where one spouse owns the 
bulk of the family wealth, substantial 
estate taxes may hinge on the determina- 
tion of which spouse died first. Assume 
a husband with $200,000 and a wife with 
nominal assets. They are killed in an 
automobile accident. If the evidence 
establishes that H survived W, the feder- 
al death taxes payable by H’s estate will 
amount to $32,700. If, on the other hand, 
it is established that W survived H, and 
assuming H’s will contains a maximum 
marital deduction bequest, the estate 
taxes will only amount to $4,800. Of 
course, there would, in this latter case, 
be an additional tax on W’s estate of 
$4,800 which would not be payable if 
she predeceased H, but the combined 
taxes would total only $9,600 instead of 
$32,700. 


Suppose they died under such circum- 
stances that it could not be determined 
who survived the other. Both at common 
law and under the Simultaneous Death 
Act H’s property would be distributed 
as though he had survived W. This would 
result in a loss of the marital deduction. 
Would the marital deduction have been 
obtained if the will contained a clause 
providing that under these circumstances 
W should be deemed to have survived H? 


It is clear that in order to be entitled 
to the marital deduction H’s executor 
must establish that W survived H. But 
the Regulations have always made it 
clear that where the order of deaths 
could not be established by proof a pre- 
sumption — whether supplied by local 
law, the decedent’s will or otherwise that 
the decedent was survived by his spouse 
— would be recognized as satisfying the 
requirement that the spouse survived if 
it had the effect of giving to such spouse 
an interest in the property includible in 
her gross taxable estate.12 Since it is only 
where the order of deaths cannot be 
established by proof that the presumption 
will be recognized the time clause recom- 
mended above will not be effective in this 
situation. Here the clause may read, 


“If there is no sufficient evidence as to 
the order of our deaths, my wife shall be 
presumed to have survived me and this will 


12Reg. 105 Sec. 81. 47a. 


shall be construed upon that assumption 
and basis.” 


(b) Marital deduction desired only if 
spouse likely to survive testator for sub- 
stantial period. In a large number of 
situations the marital deduction may be 
desired only if it is likely that the spouse 
will survive the testator for a substantial 
number of years. If both H and W are 
persons of wealth, use of the marital de. 
duction may be very costly. Assume H 
and W each have $200,000, and their 
wills each provide for a maximum mari- 
tal deduction gift. They die as a result of 
an automobile accident, W surviving H 
by a few days. Use of the maximum 
marital deduction under these circum- 
stances will increase the total federal 
taxes on both deaths from $65,400 to 
$67,500, certainly an expensive price to 
pay for the use of $27,500 for the few 
days W survived H. 


But on the assumption that if W does 
survive H by six months it is reasonable 
to expect that she will live her life 
expectancy it may be advisable to use 
marital deduction bequests in situations 
like the above even though larger com- 
bined taxes may ultimately be incurred. 
There can, of course, be no certainty that 
W will survive H by any definite period 
but in the example given above if she 
should do so for a period of only two 
years the additional income received on 
the deferred tax would more than offset 
the increased tax on W’s death. In addi- 
tion to this use by W of funds which 
would otherwise have gone for taxes she 
is in a position to reduce the taxes at her 
death by making lifetime gifts. 


The Code makes it clear that property 
passing to a surviving spouse shall be 
eligible for the marital deduction even 
if the will provides that the surviving 
spouse’s share shall terminate if such 
spouse dies within a period of not ex- 
ceeding six months from the decedent’s 
death or as a result of a common dis- 
aster, or in either such event if in fact 
such spouse does survive so as to become 
entitled to the property.13 


Thus the statute makes it possible to 
condition the bequest so that it will be 
operative only in the normal situation 
where the deaths are not the result of 
a common accident and do not occur at 
or about the same time. Where both 
spouses have substantial wealth and rea- 
sonable life expectancies, the draftsman 
may well conclude it is wise to use the 
marital deduction except for the un- 
usual event of a common disaster. 


Here again the time type clause limited 
to a six months period is recommended. 
While it is possible to add an alternative 
clause covering death “as a result of 4 
common disaster”:this is not recom 
mended because as already stated it may 
have the effect of tying up titles for 4 


13].R.C. Sec. 2056 (b) (3). 
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considerable period of time and the regu- 
lations make it clear that if on a final 
audit of the tax return it is still pos- 
sible that the surviving spouse’s interest 
may fail because of possible death “as 
a result of” a common disaster, the mari- 
tal deduction will be denied.14 Thus the 
property might be taxed in both estates 
— in situations where the credit for pre- 
viously taxed property may prove a most 
inadequate consolation. 





4Reg. 105 Sec. 81. 47b-(d). 


APPENDIX 


NoTE ON NEW YORK RULE AGAINST PERPETUITIES 


The New York statutory rule against perpetui- 
ties requires a special consideration inasmuch as 
the statutory period during which absolute owner- 
ship or the power of alienation may be suspended 
must be measured and can last no longer than 
two lives in being at the time of the creation of 
the interests plus, in some cases, a minority. 
N. Y. Real Prop. Law § 42; N. Y. Pers. Prop. 
Law § 11. The New York Rule prohibits not 
only a suspension of alienation but also a suspen- 
sion of vesting for any longer than the permissible 
period. Matter of Wilcox, 194 N.Y. 288, 89 N.E. 
497. Thus, wills creating postponement of vesting 
for terms measured by time (rather than per- 
missible lives) have resulted in court-determined 
invalidity in many cases, of which the following 
are typical: 25 years, Oxley v. Lane, 35 N.Y. 340; 
10 years, Matter of Wiley, 188 N.Y. 579, 80 N.Y. 
944; 2 years, Matter of Roe, 281 N.Y., 541, 24 
N.E. 2d 322, 131 A.L.R. 707; 1 year, Lawton’s 
Estate, 73 Misc. 1059, 20 N.Y.S. 2d 578. Many 
eases have arisen involving testators resident in 
states with the common law rule against per- 
petuities but owning New York real property. 


The period of time involved in all of the forego- 
ing cases is greater than the New York statutory 
period for distribution which is seven months 
from the granting of letters. §218 N.Y. Surro- 
gate’s Ct. Act. Inasmuch as title to a decedent’s 
personal property is deemed to vest on death in 
the personal representative until the termination 
of the statutory period for distribution (or actual 
distribution, if made prior thereto), a testamentary 
gift of personal property conditioned upon the 
legatee’s survival of the statutory period for dis- 
tribution is valid. Matter of Powers, 98 N.Y.S. 
2d 457, aff'd 278 App. Div. 638, 103 N.Y.S. 2d 
122 (1st Dep’t 1951), appeal denied, 302 N.Y. 
770 (1951); Re Herrmann’s Estate, 193 Misc. 
466, 82 N.Y.S. 2d 888 (N.Y. Co. Surr. Ct. 1948); 
Gifts Over on Death Before Distribution Under 
the New York Rule Against Perpetuities, 50 Col. 
L. Rev. 225, 226-227 (1950); Fingar and Book- 
staver, New York Wills, Testamentary Trusts, 


Law and Forms, 1949-53 Cumulative Supplement, 
p. 25. 


Although there are believed to be no reported 
cases directly in point it is likely that under the 
foregoing reasoning, a testamentary gift of per- 
sonal property conditioned upon the legatee’s sur- 
vival for a specified period of time (e.g., six 
Months) no greater than the statutory period of 
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distribution would also be valid. In connection 
with the gift over, it is far safer to provide for 
absolute vesting on death of the primary legatee. 
It is essential that the gift over to the secondary 
legatee not be made conditional upon survival of 
more than two persons in being at the death of 
the testator. Thus where the gift over to the 
secondary legatee is conditional upon the sec- 
ondary legatee’s survivorship for a fixed period 
of time, the risk of invalidity is considerably in- 
creased. 


There do not appear to be any reported decisions 
on the validity of a gift of real property condi- 
tioned upon the devisee’s survival for a period 
of time no greater than the statutory period. 
However, inasmuch as devises of real property 
vest immediately upon death in the devisee, any 
attempt to postpone vesting of realty is more 
likely to be invalidated as a term in gross. 50 
Col. L. Rev. 225, 281; see Re Herrmann’s Estate, 
supra. Although the extreme harshness of the 
New York rule has evoked numerous ameliorative 
salvage devices, mostly constructional in nature 
(see for example Jessup-Redfield, Surrogates Law 
and Practice [1949 ed.] §2740 et et seq.) no 
draftsman wishes to rely upon court-determined 
intentions. 


Assuming that it is intended to utilize a time 
clause, it appears that personal property should 
not create a problem so long as the time limita- 
tion does not exceed the statutory period for dis- 
tribution and the gifts over to the secondary 
legatees are drawn with appropriate attention to 
vesting. What are the possible ways in which to 
deal with real property? 


(1) If the only real property consists of the 
family residence and if such residence is in the 
name of husband and wife, a tenancy by the 
entirety is created. In the event of simultaneous 
death, the provisions of the Uniform Simultaneous 
Death Act (§89 N.Y. Decedent Estate Law) 
would govern the devolution of such property — 
namely, one-half passing to the estate of husband 
and one-half passing to the estate of the wife. 
If the secondary beneficiaries under the wills of 
both spouses are the same, the problem of simul- 
taneous death would appear to be taken care of. 
If one spouse survives the other by only a short 
period of time, full title passes to the survivor 
whose will could control the disposition of the 
property acquired by survivorship. 


(2) It has been suggested that a joint and 
mutual will executed by husband and wife could 
make alternative provisions with respect to sur- 
vival for a limited period without violating the rule 
against perpetuities. Fingar and Bookstaver, op. 
cit. supra. Such joint will would devise and be- 
queath the property of each spouse to the sur- 
vivor absolutely, but in the event the survivor 
died before expiration of a period of six months 
or so, the absolute estate given would either 
cease and determine, or if a common disaster 
were involved be reduced to a life estate. The 
purpose of such provisions is of course to create 
conditions subsequent, and conditions subsequent 
may have practical problems of the kind described 
in paragraph (3) following. Even though the 
validity of a joint and mutual will is established, 
it invokes an unusual type of testamentary docu- 
ment regarding which a large body of experi- 
ence and interpretative precedent has not yet 
been evolved, and is not recommended. 


(3) A clause can be used endeavoring to de- 
vise a fee subject to being divested or reduced 
to a life estate upon the conditional limitation of 
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failure to survive for a designated period. There 
is a frequently reiterated constructional preference 
for conditions subsequent, but regardless of the 
precise language used, “There are no technical 
words which indicate the difference between condi- 
tions precedent and subsequent, and the question 
is always one of intention.” Booth v. Baptist 
Church, 126 N.Y. 215, 242, 28 N.E. 238, 240 
(1891). Thus irrespective of the draftsman’s 
caution, a title examiner might not assume the 
responsibility of determining whether a condition 
is precedent or subsequent and set up an objection 
to the title. It would be prudent, in all cases in 
which the draftsman endeavors to create a con- 
dition subsequent, to add saving language similar 
to the following (as suggested by Trachtman, 
Estate Planning, p. 59): 


“I intend by this clause to provide conditions 
subsequent upon the happening of which limi- 
tations made by preceding clauses of this Will 
shall be divested. But this clause shall be given 
effect only to such extent as may be per- 
missible under any controlling rules against 
suspension of power of alienation or perpetui- 
ties or any other rule of law.”’ 


Care should also be taken to provide for substi- 
tutional gifts to avoid intestacy. 


(4) The will can be drawn with the purpose 
of establishing an equitable conversion from realty 
to personalty and thereby avoid the perpetuities’ 
risk as to realty. Hatch v. Bassett, 52 N.Y. 359; 
Re Denton’s Will, 46 N.Y.S. 2d 145 (Queens Co. 
Surr. Ct. 1943). This might be accomplished by a 
direction, as well as a power, that any and all 
real property be sold by the executors and the 
proceeds distributed. 


(5) Another solution would be to make a 
separate devise of any and all real property to a 
named beneficiary whose will would be drawn at 
the same time with the necessary devise of the 
real property to the ultimate beneficiaries desired. 
This would,:in the event of death within a short 
period of time, require such property to pass 
through two estates but the devolution of title 
questions would be clarified. 


It would seem that in cases where it is in- 
tended to use a time clause for testators with 
New York real property, numbers 1, 4 and 5 of 
the foregoing alternatives would appear the safest. 


[Committee members: Joel B. Adams, 
Asheville, N. C.; H. E. Chenoweth, 
Cleveland, O.; G. M. Fuller, Oklahoma 
City, Okla.; Morse Garwood, Philadel- 
phia, Pa.; John C. Geilfuss, Milwaukee, 
Wis.; John R. Golden, Chicago, Ill.; Har- 
old K. Hotchkiss, Los Angeles, Calif.; 
Edward L. Kanter, New York, N. Y.; 
Michael G. Littman, Stuart, Fla.; Henry 
A. MacDonald, Erie, Pa.; Robert Trask 
Mann, Tampa, Fla.; Rollin B. Mansfield, 
Chicago, Ill.; John G. McKay, Jr., Miami, 
Fla.; Charles B. Paine, Grand Island, 
Neb.; D. W. Putnam, Columbus, 0O.; 
Kenneth O. Rhodes, Los Angeles, Calif.; 
Lewis A. Seikel, Akron, O.; Joseph 
Trachtman, New York, N. Y.; Bernard 
H. Trager, Bridgeport, Conn.] 














. . . John Marshall was a soldier in 
the War for Independence, a Congress- 
man, a diplomat of outstanding ability, 
a Secretary of State. But his reputation 
for greatness most firmly rests on his 
service as Chief Justice of the United 
States... 


In his day, the truth about the nature 
of the Union and the purposes that 
joined widely separated states into one 
Republic, about the Constitution and the 
application of its principles to the prob- 
lems of the times—was obscured by the 
fog of sectionalism, selfish interests and 
narrow loyalties. Through a generation, 
he.expounded these matters and formu- 
lated decisions of such clarity and vigor 
that we now recognize him as a fore- 
most leader in developing and maintain- 
ing the liberties of the people of the 
United States . 


His influence has been felt far be- 
yond the confines of the legal fraternity. 
One result of his work was to create 
among Americans a deep feeling of trust 
and respect for the Judiciary. Rarely 
indeed has that respect been damaged 





*At opening of John Marshall Bicentennial dur- 
ing American Bar Association Convention, Phil- 
adelphia, Aug. 24, 1955. 
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or that trust betrayed by a member of 
the Judicial Branch of our three-sided 
Government... 


Obviously, a rough equality between 
the two great political parties should be 
maintained on the bench. Thus we help 
assure that the judiciary will realistic- 
ally appraise and apply precedent and 
principles in the light of current Amer- 
ican thinking, and will never become a 
repository of unbalanced partisan aitti- 
tudes... 

The central fact of today’s life is the 
existence in the world of two great 
philosophies of man and of government. 
On the one side our nation is ranged 
with those who seek attainment of hu- 
man goals through a government of 
laws administered by men. Those laws 
are rooted in moral law, respecting a re- 
ligious faith that man is created in the 
image of God and that the energy of 
the free individual is a most dynamic 
force in human affairs. 


On the other side are those who be- 
lieve that human goals can be most 
surely reached by a government of men 
who rule by decree. Their decrees are 
rooted in an ideology which ignores the 
faith that man is a spiritual being; 
which establishes the all-powerful state 
as the principal source of advancement 
and progress. 


The case of the several leading na- 
tions on both sides is on trial before 
the bar of world opinion . . . You of the 
American Bar Association will play a 
critical part in the presentation of free- 
dom’s case to the The many 
thousands of men and women you rep- 


world. 


resent are, by their professional careers, 
committed to the search for truth that 
justice may prevail and human rights 
may be secured. 


Thereby, they promote the free 
world’s cause before the bar of world 
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Wide World Photos 


President Eisenhower addressing American 


Bar Association in front of historic Inde- 
pendence Hall. 


opinion. But let us be clear that in the 
global our responsibility as 
Americans is to present our case as tell- 
ingly to the world as John Marshall 
presented the case for the Constitution 
to the American public more than a 
hundred years ago. 


scene 


In his written works and in innumer- 
able decisions, John Marshall proved 
the adequacy and adaptability of the 
Constitution to the nation’s needs. . . 


We must not think of peace as a 
static condition in world affairs. That 
is not true peace, nor in fact can any 
kind of peace be preserved that way. 
Change is a law of life, and unless there 
is peaceful change, there is bound to 
be violent change . . 

The Republic survived its most peril- 
ous years, the experimental years. be- 
cause of dedicated efforts by individ- 
uals, not because it had a built-in guar- 
antee of success or a path free from 
obstacles . 





‘litle Insurance... 


anywhere in « Pennsylvania « Delaware 
Maryland - Virginia « New Jersey 


For Best Service and Greatest Safety... Recommend 


Berks Title Insurance Company 


Reading, Pa. 


Be Suse With Berks Kittle eFnscavance 











800 Bar PROCEEDINGS 











TRUSTS AND ESTATES 








mm 20 & ff 2 fe ee ok eee LelUrk Ck 






ere 
ved 


the 


hat 
any 


ere 
to 


aril- 

be- 
vid- 
uar- 
rom 








EXECUTOR'S POWER TO ALLOCATE PROPERTY 


TO QUALIFY FOR THE MARITAL DEDUCTION 


HEN THE WILL DRAFTSMAN CAS- 
Wii, includes in his instrument a 
power to distribute in kind and to allo- 
cate properties to shares payable to re- 
spective beneficiaries, he may feel that 
he is facilitating the administration and 
distribution of the estate. He recognizes 
that such a clause may avoid the neces- 
sity of selling assets at a time when no 
market, or a poor market, exists for 
them. 


Often there may be tax advantages to 
a distribution in kind. Such a tax advan- 
tage may exist where assets have appre- 
ciated over valuations used for estate 
tax purposes. Sale by the executor of 
such assets would result in capital gain. 
On the other hand, distribution in kind, 
except where in satisfaction of a cash 
legacy, defers any realization of capital 
gain because the beneficiary takes over 
at the estate tax valuation. Moreover, 
should the beneficiary be a non-resident 
alien, capital gains tax on the apprecia- 
tion in value may be completely avoided 
since non-resident aliens are generally 
exempt from any tax on capital gains.” 


The insertion of such a power by the 
draftsman may, however, result in new 
problems often quite perplexing. As a 
result, lawyers have from time to time 
questioned the wisdom and often the 
propriety of conferring upon an execu- 
tor power to select and assign property 
to given shares where there are several 
beneficiaries who share in an estate, Al- 
though the problem may arise whenever 
a division of property is required under 
a will, it appears to arise most frequently 
Where the power to allocate involves 
satisfying a marital bequest. 


The problem presented has, in effect, 


——____ 


1Code Section 1014; if a cash bequest is satisfied 
in kind, then it has been held that the estate real- 
izes gain or loss measured by the difference be- 
tween the estate tax valuation and the value at 
date of distribution, and that the legatee assumes 
& cost basis measured by value as of date of dis- 
tribution. Comm. v. Brinkerhoff, 168 F. 2d 436. 


"Non-resident aliens temporarily resident in the 
United States will be subject to tax on capital 
gains on transactions consummated while the alien 
ils in the United States, or if he is present in the 
United States for periods aggregating 90 days or 


i, during the taxable year. “ode Section 871 
a)(2). 


Ocroper 1955 


LEROY E. RODMAN 
New York, New York 


two phases. First, there is what may be 
called the estate distribution phase — 
namely the problems raised in adminis- 
tration and distribution. Secondly, there 
is the tax phase — namely the effect 
which such a power may have upon the 
allowance of the marital deduction. 


Estate Distribution Phase 


The primary right of a beneficiary is 
to have his legacy paid in cash.* Distri- 
bution in kind usually requires, there- 
fore, certain consents which may or may 
not be obtainable. For example, in New 
York, in the absence of specific author- 
ity in the will, the beneficiaries must 
consent to a distribution in kind before 
the court will approve it.* It is consid- 
ered good practice where such consents 
are obtained to execute cross-consents 
wherein such legatee approves the dis- 
tribution to all other legatees.® In that 
manner such legatee is given notice as 
to what every other legatee will receive. 


Because of such limitations on the 
right to distribute in kind, it is well to 
fortify the will with a specific power, if 
it is intended to make use of distribu- 
tion in kind.® The presence of such a 
power creates for the executor a new set 
of problems which arise primarily from 
differences in legal treatment of person- 
alty and realty and from variations in 
the income from different estate assets. 


Difference in Property Rules 


In Anglo-Saxon jurisdictions, except 
where administration is unnecessary, 
title to personalty generally vests in the 
executor or administrator rather than in 
the legatees, heirs or next of kin. On the 
other hand, it is almost universally held 
in Anglo-Saxon jurisdictions that realty 
vests directly in the devisee or heir.’ 


8Cf. Matter of Ryan, 188 Misc. 61, 69 N.Y.S. 2d 
416, affd. 272 App. Div. 799, 71 N.Y.S. 2d 926. 

4New York Surrogate’s Court Act, Section 268. 

5See Dodge & Sullivan, Estate Administration 
and Accounting (1949 p. #44 


®See Dodge & Sullivan, supra, at p. 91. 


TE.g. Meppen v. Meppen, 392 Ill. 30, 63 N.E. 2d 
755; Trustees of Schools v. Clippinger, 404 Ill. 202. 
88 N.E. (2d) 451; Campbell v. Union Trust Co. of 
Indianapolis, 227 Ind. 692, 88 N.E. 2d 560; Harri- 
son v. Denny, 113 Md. 509, 77 Atl. 837; Daley v. 
Daley, 300 Mass. 17, 14 N.E. (2d) 113; Burroughs 





This rule is similar to that of civil law 
jurisdictions, where title to both per- 
sonalty and realty generally vests direct- 
ly in the devisees, legatees, heirs or next 


of kin. 


The Anglo-Saxon rule as to realty is 
now qualified in many jurisdictions by 
some statutory provision permitting its 
use in payment of debts if the personalty 
is insufficient for that purpose. Thus, 
under Illinois law, the court has the 
power to direct the sale of real estate for 
the payment of debts.* Under New York 
law, realty may be mortgaged, leased or 
sold for payment of debts, taxes and for 
certain other reasons,® but proof must 
first be established that the personal 
property is insufficient to meet such 
obligations.'° At common law, the right 
to resort to realty was unknown. 


Suppose now that the will contains a 
provision authorizing the executor to 
select and assign the property which is 
to satisfy the marital testamentary gift. 
What happens to rents during the period 
of administration and until the executor 
has determined to whom the real estate 
is to go? If the executor does not allo- 
cate the real property to the marital 
share, then presumably the rents accru- 
ing during administration belong to the 
residuary devisee. But, suppose the 
executor decides to allocate the real 
property to the marital gift, do these 
rents belong to the marital gift? The 
problem becomes particularly critical 
where the rate of return on the real es- 
tate as compared with the other assets is 
disproportionate. 


Perhaps these problems could be 
avoided or rendered academic if the will 
named the specific property to be applied 
by the executor in satisfaction of the 
marital gift. If the real property is thus 
devised to the spouse, it falls beyond the 
power of the executor to apply it to any 
other share. The rents, moreover, would 


v. Raymond, i12 N.E. (2d) 82 (Ohio Probate); 
Ratti v. Ratti, 6 N. J. Super. 352, 71 A. 2d 881. 


STll. Revised Stats. (1953) Ch. 3, Section 379. 
®New York Surrogate’s Court Act, Section 234. 


10Matter of Doyle, 133 Misc. 647, 238 N.Y.S. 667; 
see Dodge & Sullivan, supra, pp. 213, 693 and 3365. 
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similarly go to the surviving spouse as 
specific devisee, subject only to a power 
on the part of the executor to reach the 
rents pursuant to a statute specifically 
granting such power.'! In such case he 
becomes accountable for such rents and 
if it appears on accounting that the per- 
sonal property is sufficient to pay the 
debts, the court can direct the executor 
to pay the amount collected to the spe- 
cific devisee.!? 


The draftsman may, however, prefer 
not to make a specific devise. He may 
desire to make use of some type of 
formula bequest.1* While lawyers may 
disagree on the extent to which such 
formula clauses should be used, it seems 
probable that substantial numbers of 
lawyers will continue to draw formula 
bequests so long as the Federal estate 
tax law is phrased in terms of “adjusted 
gross estate.” The effect of a grant of a 
power to distribute in kind and to allo- 
cate property amongst shares, therefore 
remains a real problem. 


If the real property is not specifically 
devised, the real estate and the rents 
therefrom pass directly to the residuary 
beneficiaries.1* It is interesting to note 
that the cases in stating this rule fre- 
quently qualify it by providing that it 
obtains in the absence of a contrary 
direction in the will.15 The right of the 
draftsman to include a power in the 
executor to allocate assets to specific 
shares is, therefore, acknowledged.'® 


Disposition of Rents 


By statute, rents accruing after death 
are often treated as assets of the dece- 
dent’s estate which the personal repre- 
sentative may claim for payment of debts 
and expenses, until the estate is settled 
or until possession of the real estate is 
delivered by order of the court to the 
heirs or devisees.17 This statutory rule 
governs even though the heirs and de- 


1—.g. New York Surrogate’s Court Act, Section 
232; New York Decedent Estates Law, Section 13. 


128 Warren’s Heaton on Surrogate’s Courts 


(1941) p. 316. 


18Cf. Kiley and Golden, The Residue Formula as 
an Aid to the Executor, TRUSTS AND ESTATES, Dec. 
1951, p. 824. 


4Jn re Bartel’s Estate, 238 Mo. App. 715, 187 
S.W. 2d 348; Hahn v. Verret, 143 Neb. 820, 11 
N.W. 2d 551. 


WLockridge v. Citizens Trust Co. of Greencastle, 
110 Ind. App. 253, 37 N.E. 2d 728; Freeth v. Rule, 
117 N. J. Eq. 490, 176 Atl. 578, affd. 118 N. J. Eq. 
285, 178 Atl. 770; In re Haak’s Estate, 165 Pa. 
Super. 180, 67 A. 2d 449. 


16See Prentice Hall, Wills, 
Service, Par. 2086. 


Johnson v. Mozley, 113 So. 651 (Ala. App.) 
revd. on other grounds, 216 Ala. 466, 113 So. 656; 
Washington v. Black, 83 Cal. 290, 23 Pac. 300; 
Gordon v. James, 86 Miss. 719, 39 So. 18 (only 
during year of death); In re Baker’s Estate, 164 
Mise. 92, 298 N.Y.S. 261; Shibe’s Estate, 41 Pa. 
Dist. & Co. 315; 50 Pa. Dist. & Co. 246; Jones v. 
Gibbs, 133 Tex. 627, 180 S.W. 2d 265. 


Estates and Trusts 





802 Bar PROCEEDINGS 





visees may be deemed tu have possession 
of the realty as of death. If, however, 
the rents are not needed for debts and 
expenses, they must be credited to the 
heirs or devisees.1® 


The basic theme to be found in the 
authorities is that, in the absence of 
statute, the real estate and the rents 
therefrom belong exclusively to the heirs 
or devisees. A statutory tendency to 
blend the treatment of real property and 
personal property is, however, further 
evidenced by the New York statute di- 
recting proration, amongst beneficiaries, 
of all residuary rents and income aris- 
ing during administration.1® On the 
other hand, the Illinois statute refers 
specifically to income belonging to the 
executor. This statute provides: 


“ 


. all income to which the personal 
representative is entitled from proper- 
ty, except property sold or used for 
the purposes of paying legacies and 
discharging debts, taxes, and expenses 
of administration, earned or accrued 
during the period of administration of 
the estate of such testator and not 
payable to others or otherwise dis- 
posed of by the will shall be dis- 
tributed pro rata as income among the 
beneficiaries of any trusts created out 
of the residuary estate of such testa- 
tor and the other persons entitled to 
such residuary estate. The balance of 
income earned or accrued during the 
period of administration shall be con- 
sidered as principal.”2° 


Thus, in contrast to the New York stat- 
ute, the Illinois statute speaks in terms 
of income to which the executor is en- 
titled. It draws the distinction, therefore, 
between rents which pass directly to the 
residuary beneficiaries and other in- 
come. 


Power of Sale Analogy 


The impact of the traditional rule of 
devolution of real property and rents 
therefrom to heirs and devisees is fur- 
ther pointed up by the cases relating to 
sale of real estate by the executor pur- 
suant to power granted to him by the 
will. If the will directs the sale of the 
real estate then an equitable conversion 
is effected and rents accruing between 
date of death and date of sale go to the 
parties entitled to the proceeds of sale”! 
in proportion to their respective inter- 
ests under the will.?? 


If, however, the authorization given 
to the executor to sell the realty is mere- 


18Jn re Bradfield’s Estate, 69 Mont. 247, 221 Pac. 
531. 


18New York Personal Property Law, 
17(b). 

20Tll. Revised Stat. (1953) Ch. 30, Sec. 

1Stenneck v. Kolb, 91 N. J. Eq. 382, 
Nis 


Section 


163. 
111 Atl. 


22In re Rowland’s Will, 139 Misc. 335, 248 N.Y.S. 
428. 





ly discretionary, the cases indicate that 
any rents accruing between date of 
death and date of sale belong to the 
residuary beneficiaries and that in the 
absence of statute this income is not 
available to the executor.” This rule 
holds even where the sale is made be- 
cause of the insolvency of the estate 
and payment of estate creditors is in- 
volved.24 Thus, a power given to an 
executor to sell realty does not imply a 
power to take unto himself rents accru- 
ing after the testator’s death.”° Similarly 
exemplifying the traditional real prop- 
erty rule is a case holding that where a 
widow sought to set aside her distribu- 
tive share as surviving widow, or to 
have one-third of the land by partition, 
the heir or devisee was not liable to her 


for rent until her share was actually set 
aside.”® 


Occasionally, departures will be found 
from the rule of vesting of real property 
and rents in the heirs or devisees. Thus, 
it has been stated that if a devise of a 
residue vests subject to divestment in the 
event certain conditions are not per- 
formed, the executors being given power 
to determine such performance, the right 
of the devisee to possession and rents 
will be withheld until the condition is 
performed, if such appears to be the in- 
tent of the testator.27 Again it should be 
noted that the departure from the basic 
real property rule relies upon the in- 
tent of the testator. 


Case at Hand 


On the specific problem at hand, 
namely the right to rents accruing after 
death where the executor has a power 
to allocate assets to shares, including 
the share payable to the surviving 
spouse, there appears to be a paucity of 
authority. It is arguable that in the 
absence of statutory application of the 
rents to payment of debts or other 
charges, these rents belong to all the 
residuary beneficiaries on the assump- 
tion that title to the real estate vested in 
the residuary beneficiaries, subject only 
to the executor’s power to allocate the 
real property to a specific share. This 
theory has been advanced in a well con- 
sidered paper.?® 


*3Rauschkolb v. Ruediger, 325 Ill. App. 342, 60 
N.E. 2d 250; Fllis v. King, 336 Ill. App. 298, 83 
N.E. 2d 367; Im re Boyle’s Estate, 137 N. J. Ea. 
149, 30 A. 2d 827; Neumann’s Estate, 11 Pa. Super- 
ior Ct. 279. 


*Joselson v. Joselson, 116 N. J. Eq. 180, 172 Atl. 
12. 


Lockridge v. Citizens Trust Co., supra, note 15. 

°Stevens v. Pels, 191 Iowa 176, 175 N.W. 303. 

27In re Smith’s Estate, 117 Neb. 776, 223 N.W. 17. 

28Mullen, Problems of the Executor Arising out 
of the Marital Deduction Law, pp. 58-59, thesis 
submitted to Graduate School of Banking, Ameri- 
can Bankers Association (1954). 
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Undoubtedly, the residuary benefici- 
aries who do not receive the allocation 
of the real estate will so argue if the 
average return on the realty exceeds that 
of the personalty comprising the residu- 
ary. This argument is certainly consis- 
tent with the traditional rule of vesting 
of real property in the heirs or devisees. 


Is it consistent, however, with the in- 
tent of the testator which the cases indi- 
cate can overrule the traditional rule as 
to real property? Is it not tacit in 
any grant of a power to allocate prop- 
erty to shares that the rents from real 
property included amongst the assets 
shall similarly be subject to allocation? 


The situation here is not exactly akin 
to that where the executor has a discre- 
tionary power to sell realty. There the 
power may never be exercised, thus 
making it importan‘, according to tradi- 
tional concepts, that there be a vesting 
of the rents in someone until sale. On 
the other hand, the executor must dis- 
tribute and in distributing he must of 
necessity exercise his power to allocate 
even if he does so in the negative fash- 
ion of permitting all assets to go ratably 
to the respective shares. A power in the 
executor to allocate appears to bear a 
closer similarity to a mandatory power 
to sell real estate. Both represent pow- 
ers, the exercise of which is either man- 
datory or necessary if the testator’s in- 
tent is to be given effect. The mandatory 
power to sell causes the rents to follow 
the proceeds of the real estate and not 
to belong to the heirs or devisees. Then 
why should the rents not follow the real 
estate in the case of a power to allocate? 


Is it not more consistent with the testa- 
tor’s true intent that, knowing the con- 
fusion which would result if the execu- 
tor does not have the power to allocate 
rents, the testator must be presumed to 
intend that the power to allocate the 
corpus should imply the power to allo- 
cate the income therefrom? It is to be 
conceded that approaching the problem 
as one of construction impinges slight- 
ly on traditional real property rules. Yet, 
even these rules yield to the intent of the 
testator.2® Moreover, perhaps we in the 
United States have moved too slowly 
compared with our English brethren 
who, by statute, have caused title to real 
property as well as personal property to 
pass to the personal representative.®° 

If it is concluded that the rents are 
subject to allocation, then it would ap- 
pear to follow that the executor, bound 
by an obligation of fairness and impar- 





Bs, e note 15 supra. 
°English Administration of Estates Act 1925; 


15 George V, ec. 23; In re Baker’s Estate, 164 Misc. 
92, 298 N.Y.S. 261. 
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tiality as between beneficiaries,*! should 
pool the income and allocate it ratably 
amongst the various shares. 


Devise to Executor? 


In view of the absence of clearcut 
authority on the matter of disposition 
of the rents during administration, it has 
been suggested by some lawyers that 
title to the real estate be devised to the 
executor during the period of adminis- 
tration of the estate. In this way, they 
apparently feel there is cut off any claim 


31\Matter of Stutzer, 155 Misc. 301, 279 N.Y.S. 
221; cf. Matter of James, 189 Misc. 24, 65 N.Y.S. 
2d 256, affd. 274 App. Div. 917, 84 N.Y.S. 2d 711, 
rearg. den. 274 App. Div. 927, 86 N.Y.S. 2d 458. 
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BECAUSE Chicago Title and Trust Company is 
unique in Illinois for its length of experience and 
range of facilities. Active in trust administration 
for over 65 years, it offers many services including: 


by residuary beneficiaries to rents ac- 
cruing during administration. The need 
for such a solution, and possibly even its 
effectiveness, is questionable. 


For one thing, the legal effect of such 
a devise must be considered. Obviously, 
it is not intended to vest the real prop- 
erty in the executor individually. In fact, 
the authorities recognize that a devise 
to an executor is rarely a devise to the 
executor in his individual capacity.®? If, 
in order to prevent vesting in the execu- 
tor individually, the conveyance is con- 
strued as one in trust, then it becomes a 


828 Restatement of Real Property, Section 323 
Comment e. 
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trust which may be void because of in- 
definiteness of beneficiaries.** If in- 
definiteness is eliminated because the 
executor, as trustee, is given power to 
select a beneficiary or beneficiaries 
from amongst a named class or named 
group of beneficiaries, or if he is to hold 
for certain named beneficiaries, then in 
a jurisdiction like New York, which has 
a two-life Rule against Perpetuities, the 
trust may run afoul of the Rule unless 
the term of the trust is limited in some 
way to the statutory period. It may fre- 
quently prove difficult to accomplish the 
results desired with such a limitation on 
the period of the trust. Of course, what 
those who suggest this solution really 
intend is to give the executor the same 
control over realty that he has over per- 
sonalty. 


Perhaps the real confusion stems from 
a lack of precision in using the term 
“title” and a failure to recognize that 
by “title” in this instance we really mean 
a power in the executor to make the 
desired allocation free from any rights 
of the heirs or devisees. A power grant- 
ed to the executor should be sufficient to 
accomplish the desired result without 
creating the problems inherent in plac- 
ing “title” to the real property in the 
executor. 


No set formula is required for the 
creation of a power.** It would probably 
suffice, therefore, to provide merely that 
the executor have power to collect rents 


Note 32, supra; Restatement of Trusts, Section 
43 Powell, Real Property (1952) Par. 388, p. 
301. 


from real property and to hold, use and 
distribute such rents in the same fash- 
ion as he might with respect to income 
from personal property, free from any 
claims of heirs or devisees. 


Tax Problems 


Does a power to allocate, particularly 
if accompanied by absolute discretion 
on the part of the executor to set values, 
create such a power of appointment as 
would subject the executor or his estate 
to unfavorable tax consequences? In 
some jurisdictions, it has been provided 
by statute that a power to make a bind- 
ing and conclusive fixation of the value 
of any asset for the purpose of distribu- 
tion, allocation or otherwise, is contrary 
to public policy.*5 The theory behind 
such statutes is to prevent, without leav- 
ing any margin of doubt, an unfriendly 
executor from depriving the widow of 
her statutory share by setting arbitrary 
and unfair valuations on property allo- 
cated to her share. It would appear, 
however, that even in the absence of 
such a statute, the executor would be 
held to a standard of fairness and im- 
partiality in exercising his power to set 
values. *® 

While a power on the part of an 
executor to set values vests in him a 
broad diseretion, and to a degree a 
power of disposition, it is not such a 
power as would cause the property over 
which it may be exercised to be included 
in the executor’s estate. Only property 
subject to a general power of appoint- 


New York Decedent Estate Law, Sec. 125(2). 
Note 31, supra. 
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ment is included in the gross estate of 
the donee of the power. A general power 
of appointment is defined as one which 
is exercisable in favor of the decedent, 
his estate, his creditors, or the creditors 
of his estate.*7 


A power on the part of an executor to 
allocate property amongst legatees or 
devisees, even when accompanied by an 
absolute power to set values, is still a 
power which is exercisable only in favor 
of third parties and, hence, not taxable. 
Since a general power of appointment is 
defined in similar fashion for gift tax 
purposes,*® the exercise of an executor’s 
power of allocation, even when accom- 
panied by a power to set values, will not 
create any liability for gift tax. 


Tainted Assets 


The more serious tax problem created 
by a power to allocate property to a 
marital share arises from Section 2056 
(b) (2) of the Internal Revenue Code 
of 1954, which provides that 


“ 


. - where the assets (included in the 
decedent’s gross estate) out of which, 
or the proceeds of which, an interest 
passing to the surviving spouse may 
be satisfied, include a particular asset 
or assets with respect to which no de- 
duction would be allowed if such asset 
or assets passed from the decedent to 
such spouse, then the value of such 
interest passing to such spouse shall 
for purposes of subsection (a) [the 
marital deduction], be reduced by the 
aggregate value of such particular as- 
sets.” 

If, therefore, an executor is to be 
given power to allocate property to the 
marital share, it is important to know in 
advance whether there will be any prop- 
erty subject to the power to allocate 
which would not qualify for the marital 
deduction. Examples of such property 
would include an interest which will 
terminate or fail upon the happening of 
a contingency.*® Thus, suppose in an 
estate where the testamentary gift to the 
surviving spouse has a value of $50,000, 
the estate consists of certain securities 
valued at $50,000 and an interest in real 
estate valued at $50,000 but which will 
terminate if the owner fails to reside 
therein. Even if the executor allocates 
to the marital share the total amount of 
securities, no marital deduction will be 
allowed. This stems from the fact that 
Section 2056(b) (2) requires that the 
value of the interest passing to the 
spouse be reduced by the value of any 
assets which could have been used to 
satisfy the marital share, but which are 


87Code Section 2041(b). 


88Code Section 2514(c). 
88Code Section 2056(b) (1). 
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property of a type which would not 
qualify for the marital deduction. 


A trap, therefore, exists into which 
the unwary draftsman may fall. If he 
names the specific assets to be applied in 
satisfaction of the marital share, he es- 
capes the problem. If he adopts a for- 
mula type of bequest or devise, he can 
avoid the trap by specifically providing 
that the marital gift may be satisfied 
only out of assets which would qualify 
for the marital deduction. As a result of 
such a clause, the executor is limited in 
his power of allocation to a selection 
from amongst assets which would qual- 
ify for the marital deduction. Some law- 
yers prefer to dispose of non-qualifying 
assets by specific bequests to persons 
other than the spouse, thereby eliminat- 
ing such assets from those which can be 
paid to the spouse. 


Suppose, however, the estate consists 
exclusively or substantially of assets 
which would not qualify for the marital 
deduction. While the probability of such 
a situation is rather remote, the fact re- 
mains that if it does occur, it is con- 
ceivable that the surviving spouse would 
be deprived of any interest in the dece- 
dent’s estate if the will permits the sur- 
viving spouse’s share to be paid only out 
of qualifying assets. 

Should the clause be modified to pro- 
vide that the marital share shall be satis- 
fied first out of qualifying assets and 
only if sufficient assets of that type do 
not exist shall the non-qualifying assets 
be utilized? This may carry out the in- 
tent of the testator, but, query, whether 
it would meet the requirements of the 
Code. Use of non-qualifying assets, even 
as a secondary reservoir, creates the pos- 
sibility of a Treasury interpretation that 
the requirements of the marital deduc- 
tion are not met. The quoted section of 
the Code speaks in terms of the possibil- 
ity of the interest of the surviving spouse 
being satisfied out of non-qualifying as- 
sets. The question of construction is too 
close to hazard the risk. 


Suggested Solution 


What does the testator do, therefore, 
if he has an estate made up of qualify- 
ing and non-qualifying assets? Let us 
assume a case where the testator desires 
to secure the maximum marital deduc- 
tion. At the same time he desires to give 
to the surviving spouse a certain mini- 
mum fractional share of the net estate — 
for example, one-half. Suppose, now, 
that the testator provides that the sur- 
viving spouse shall receive one-half the 
adjusted gross estate limited, however, 
to payment out of qualifying assets. Sup- 
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pose, further, that in a separate clause 
it is provided that, if the foregoing 
clause does not yield the surviving 
spouse assets totalling at least one-half 
of the net estate, the surviving spouse 
may receive from the non-qualifying 
assets an amount sufficient to give her 
one-half of the net estate. 


It is believed that this type of testa- 
mentary disposition would be more 
successful in escaping the prohibitions 
of Section 2056(b) (2) than would a 
direction that the marital share be satis- 
fied first out of qualifying assets and, 
secondly, out of non-qualifying assets. 
Although it is conceded that the dis- 
tinction is not as sharply delineated as 
one would like it to be, the suggested 
clause permits satisfaction of the pri- 
mary bequest to the wife only out of 
qualifying assets. Hence, it would ap- 
pear that this is “an interest passing to 
the surviving spouse” which meets the 
requirements of Section 2056(b) (2). 
The fact that there may be other inter- 
ests passing to the surviving spouse un- 
der the will which could be satisfied with 
non-qualifying assets, should not detract 
from the fact that this is an interest 
which can be satisfied only out of quali- 
fying assets. 


This problem merely points up the 
importance of the draftsman’s having 
full knowledge of the nature and extent 
of the assets comprising the estate. Each 
asset must be considered from the view- 
point of whether it will qualify. If, as 
can usually be expected, the amount of 
non-qualifying assets is negligible or 


non-existent, a provision to the effect 
that only qualifying assets be used to 
satisfy the marital share will suffice. On 
the other hand, should the non-qualify- 
ing assets be substantial in amount, the 
problem may be resolved either by pre- 
scribing in the will the assets to be ap- 
plied to the marital share, or by the use 
of a clause of the type suggested above. 


Conclusions 


Two general conclusions are offered: 


1. The executor should be given 
broad powers to allocate property to 
shares, including the marital share. This 
power should be supplemented by a 
specific power embracing rents from 
real property. 


2. The draftsman should be on the 
alert for assets which will not qualify 
for the marital deduction. If such assets 
do exist, they should be excluded from 
the class of assets which may be applied 
in satisfaction of the marital deduction. 


A A A 


Legal and Tax Aspects of 
Profit-Sharing to be Discussed 


Legal considerations and special tax 
advantages for employers and employ- 
ees in connection with profit-sharing 
plans will be discussed on the Legal and 
Legislative Panel of the coming 8th 
Annual National Conference of The 
Council of Profit-Sharing Industries, to 
be held on November 9 and 10 at the 
Huntington - Sheraton Hotel, Pasadena, 


Cal. 
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One of the most satisfying aspects of our work 
lies in seeing the increased contentment which 
many people experience when they entrust 
the management of their securities to our care. 

Investing calls for greater resources of 
information and experience than even the suc- 
cessful individual usually commands. To invest 
without those resources breeds a sense of inse- 


curity and tension. 


45 Wall Stree 











Many times we have been told by our cus- 
tomers that it has proved a tremendous relief 
to place all their financial affairs in our hands. 

The detached, objective judgment of an 
independent trust company has much to rec- 
ommend it—especially when its decisions are 
based not merely on the securities involved but 
also on personal knowledge and understand- 


ing of the customer’s own needs and plans. 
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TAKING INSTRUCTIONS ON WEDNESDAY 


Finishing Will With Testamentary Trusts on Friday 


T SEEMED TO ME, WHEN I FIRST READ 
Tae title which had been assigned to 
me, that it implied that preparing a sat- 
isfactory will on only a day or so’s no- 
tice was a difficult if not an impossible 
task. I think it is comparatively an easy 
one if you are prepared. I do not mean 
that you can work out a complete estate 
plan in such a short time, but if you 
will give careful thought to the subject 
of wills and will take the time to prepare 
two or three “John Doe” wills you will 
find it is indeed an easy task. I do not 
imply by this that you can have several 
forms printed so that all you need do is 
to select the proper one, fill in a few 
blanks, and have the testator sign it. 
But much time is thus saved by the law- 
yer, and the client has a better will; one 
in which every word and clause has been 
carefully considered. 


It is not my purpose to give you sam- 
ple forms of clauses which I have desig- 
nated to meet various situations. I do 
not think a lawyer needs to be told how 
to word a will. If you prepare your own 
forms you will know them better and 
the purpose for which each clause was 
designed. If you copy some one else’s 
you may find, after your client has died, 
that you used the wrong one. The most 
important thing is that the clauses be 
unambiguous and that nothing be 
omitted. Carefully prepared forms sim- 
plify this. 


John Doe Will No. I 


I suppose the reason that a person 
first made a will and the basic reason 
that he makes one today is that he is 
dissatisfied with the way his estate would 
be distributed under the intestate laws. 
Other reasons have become important so 
that today a will is much like a set of 
by-laws. I have two John Doe wills with 
several alternate clauses which I have 
found to be adequate for almost all 
cases. One is quite simple, the other is 
more complex. 


The simplest form of course is for an 
individual who wishes to leave his en- 
tire estate to another and if he or she 
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MORSE GARWOOD 
Philadelphia, Pennsylvania 


does not survive to descendants or to 
others. It is seldom used for testators 
with large estates although I often use it 
in case of a wealthy husband and a wife 
with a small amount of property bypass- 
ing the husband except for some personal 
or household effects and giving the bal- 
ance of the estate directly to the children. 
I also use it in a modified form when it 
is desired to add the property which will 
pass under the will (excepting the per- 
sonal affects) to an existing trust. 


Only four clauses are needed: (1) be- 
quests free of death taxes of personal 
and household effects, etc., and any in- 
surance relating to this type of proper- 
ty; (2) disposition of the balance of the 
estate; (3) a trust in the event that a 
beneficiary is a minor at the time the 
estate becomes distributable, the trustee 
being given broad powers to invest and 
to use or distribute the income and prin- 
cipal for the minor’s support and edu- 
cation; (4) appointment of the executor 
and trustee and if desired a guardian of 
the person of minor children. It should 
also contain the usual powers which an 
executor particularly will need to ex- 
pedite the administration of the estate. 
The holding of the shares for minors in 
trust avoids the appointment of guar- 
dians and permits funds to be used with- 
out Court approval by the trustee for the 
minor in as near as possible a way as if 
the testator were there to do the job 


himself. 
John Doe Il 


The other form is longer than is nec- 
essary probably for any one specific 
case. However, it is designed for all 
cases and to cover all situations on the 
theory that it will not hurt if a clause ap- 
pearing in the will has no application 
to the particular testator but that time is 
saved by having available clauses which 
are worded to your satisfaction. If you 
know the testator and his affairs well 
enough you can of course omit the 
clauses which are inapplicable to him. 


First comes a clause disposing of per- 
sonal effects, household furniture, etc., 


quite similar to the one used in the short 
will. Then follow legacies, specific be- 
quests, specific devises, if any. No ref- 
erence is made to inheritance or estate 
taxes as there is a separate tax clause 
which I will discuss later. 


Powers of Appointment 


Another clause covers powers of ap- 
pointment. The question of whether a 
power of appointment should be exer- 
cised or not and the manner in which it 
should be exercised cannot be determin- 
ed unless you have an opportunity to re- 
view the instrument giving the power. 
While possibly some general powers of 
appointment which are to be exercised 
could be blended with the residuary es- 
tate I prefer either to state that the tes- 
tator does not exercise any power of ap- 
pointment or, if the power is to be ex- 
ercised, I cover it in this clause even 
though it means setting up trusts which 
are substantially the same as the ones 
which will be set up in the residuary es- 
tate. This avoids many problems in- 
volving state inheritance taxes and the 
rule against perpetuities. 


The most difficult situation of course 
is where the testator does not know whe- 
ther he has a power of appointment, or 
if he does know, he is not sure of its 
terms. In either event, the clause simply 
states that the testator does not wish to 
exercise any power of appointment. In 
those cases where the testator knows he 
has a power of appointment I insist upon 
his sending me a copy of the instrument 
so that I may review it and in the event 
that it appears that the power should 
have been exercised, it is corrected by 
codicil. 


I have found in the great majority of 
cases that those who will take in default 
of exercise are substantially the same 
(excepting probably the spouse) as 
those to whom the testator would ap- 
point, although he might want to appoint 
in further trust or to vary in some way 
the method of distribution which would 
be followed if he did not appoint. I feel 
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that substantial justice will be done in 
all but the exceptional case if the power 
is not exercised and that it is not nearly 
as likely to cause difficulty as attempting 
to exercise the power when you do not 
know if one exists or if you have not 
read the controlling instrument. 


My form provides for the payment by 
the appointed estate of its proportionate 
share of taxes An alternative form is 
used in some instances, particularly 
where it is not desired otherwise to ex- 
ercise the general power, as is frequently 
the case if the power is over pioperty in 
a marital deduction trust. It provides for 
the exercise to the extent necessary to 
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pay all or some portion of the taxes due 
on the donee’s estate. 


Residuary Clause 


The next clause disposes of the residu- 
ary estate. In times past probably only 
one trust would be set up regardless of 
the number of life tenants. Currently, 
due to tax considerations and the ten- 
dency to make trusts more flexible to 
meet the needs of the beneficiary, a trust 
is usually set up for each life tenant and 
even if the wife is to be the only life 
tenant, two trusts are set up so that 
proper provisions can be made for tak- 
ing advantage of the marital deduction. 
By having separate trusts for each bene- 
ficiary it becomes much easier for the 
trustee to administer that particular 
trust. Taxes may be lower and he need 
not consider the effect on the other bene- 
fiicaries as he would if there were only 
one trust with several beneficiaries. 


The use of limited powers of appoint- 
ment permits a beneficiary to have al- 
most as much control over the trust as if 
he owned the trust property. In addition 
to being given a right to appoint by will 
he can be given a similar power to ap- 
point during his lifetime, which is fre- 
quently helpful in adjusting the income 
of families and reducing income taxes. 
The form provides that any power that 
is given may be exercised only if specific 
reference is made to the power — re- 
gardless of whether the power is limited 
or general. 


The form provides that if none of the 
beneficiaries is living at the time fixed 
for distribution of principal then the 
trust will be distributed to the persons 
who would have been entitled under the 
intestate laws to the corpus of the trust 
if the testator had died at that time in- 
testate. Some states now provide that if 
under their intestate laws the nearest 
relative is beyond a certain degree then 
the fund instead of going to such remote 
relative will pass to the state. The form 
provides therefore in this event that the 
estate, instead of going to the state, will 
pass to a charity named by the testator 
or by his trustee. 


I have not seen a “formula” with 
which I am satisfied, consequently, my 
form sets up the marital deduction trust 
in terms of percentages of the residuary 
estate. Doing this eliminates a great 
many income tax and other problems 
and also permits making the trust which 
qualifies for the marital deduction con- 
sist of more or less than half of the 
residuary estate. For instance, if the 
testator owns property which will not 


pass under the will, the share of the 
residuary estate which forms the marital 
deduction trust may be increased above 
50% or decreased (depending on whe- 
ther or not the outside property quali- 
fies for the marital deduction). If there 
is a substantial amount of joint property 
the marital deduction trust can be re- 
duced by one half the amount of the 
jointly owned property. The clause will 
also provide if there are two trusts for 
the wife that in the event it is necessary 
to use principal for the wife the principal 
of the marital deduction trust will be 
used before the principal of the other 
trust. 


There is a spendthrift clause and also 
a clause providing for the holding by 
the trustee of any share of principal 
which vests in a minor and any share of 
income distributable to a minor and ap- 
plying it for the support and education 
of the minor. There is also a clause 
authorizing the trustee in his discretion 
to use income for the benefit of the life 
tenant in the event that in the opinion 
of the trustee the beneficiary is disabled 
or incompetent. 


Tax Clauses 


The various tax clauses provide for 
the payment of taxes out of principal 
and permit the executor or trustee to pay 
inheritance taxes on the entire estate 
whether or not they are payable at the 
time of the testator’s death or postponed 
until the death of the life tenant, or to 
compromise the taxes on remainders if 
that is the procedure which is followed 
in the particular state. Where a marital 
deduction trust is involved it provides 
that the taxes are to be paid out of the 
principal of the general estate but 
charged against the principal of the 
trusts other than the marital deduction 
trust which are set up under the residu- 
ary clause. In one form the direction is 
limited to the taxes or the share of the 
taxes on the property passing under the 
will; another covers, in addition to taxes 
on the property passing under the will, 
specifically designated property not so 
passing such as life insurance or joint 
property; still another covers the entire 
tax on all property which is included in 
the gross estate for tax purposes. 


If you know your client’s affairs well 
enough so that you are sure there is 
nothing which will not pass under his 
will except life insurance and his resi- 
dence which is in the joint names of him- 
self and his wife, you can use the 
broader tax clause which provides that 
all of the taxes will be paid out of the es- 
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tate. If there is a power of appointment 
which is subject to death taxes, property 
so passing is specifically excluded be- 
cause as indicated above the payment of 
taxes on the appointed property is dealt 
with in the clause exercising the power. 


Powers 


The clause covering the powers of ex- 
ecutors and trustees is very broad so 
that they may operate as an individual as 
free of onerous restrictions as possible. 
In addition to the powers in common use 
my form has a few additional powers. It 
gives the executors and trustees specific 
authority to continue as a limited partner 
in any partnership of which the testator 
is a member and to continue to carry on 
any business which testator has operated 
as a sole proprietership. They should 
also be given authority to incorporate 
or join with others in forming a corpo- 
ration to carry on the business. 


If the testator has less than a con- 
trolling interest in a close corporation 
there is little that can be done in the 
will except to authorize the executor and 
trustee to continue holding the shares 
(if there is no buy and sell agreement) 
even though the result may be that the 
investments of the estate will not be as 
diversified as normally would be the 
case. 


If the testator has a controlling in- 
terest then care must be taken that the 
executor and trustee do not lose that con- 
trol because of the directions contained 
in the dispositive provisions. The fact 
that the death of a beneficiary may 
cause a portion of the estate to be dis- 
tributed and thereby the executor and 
trustee’s position may be changed from 
a controlling interest to a minority in- 
terest is often overlooked. To cover this 
possibility the executor and trustee are 
given the right to retain the stock as long 
as they think that it is in the best in- 
terests of those concerned to do so, 
(within the limits of the rule against per- 
petuities), for example, until the death 
of the survivor of the wife and all the 
children, the income being payable dur- 
ing this period to whomever the stock 
would have belonged had not the execu- 
tor and trustee exercised their power to 
postpone distribution. 


The marital deduction has created 
many situations in which this item of 
control can be a very serious problem. 
As a consequence many such companies 
now have outstanding both a voting 
stock and one or more classes of non- 
voting stock. In any event, it is wise to 
direct the executor and trustee in setting 
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up the marital deduction trust not to use 
the voting stock so long as the other as- 
sets of the estate are sufficient. 


Fiduciaries 


The last clause covers the appoint- 
ment of the executor and trustee and in 
some instances appoints a guardian of 
the person of minor children. Ordinarily 
I recommend the use of a trust company 
and one or more individuals and conse- 
quently my form provides for this. It 
also provides for filling any vacancy in 
the office of trustee. No provision is 
made for removal, substitution or suc- 
cession of executors as normally their 
services are performed over a relatively 
short period of time. 


Some thought must be given as to in- 
dividuals that should be appointed. In 
many cases the logical choice will be 
the son or sons and the surviving spouse. 
There is one class which I try to avoid 
using and that is a business associate of 
the testator. If the partnership must be 
liquidated, the interest of the decedent 
paid off, or a new agreement of limited 
partnership negotiated, it is usually bet- 
ter not to have an individual co-executor 
or co-trustee who has an interest in the 
partnership. 


Likewise, if the business is incorpo- 
rated it may be better not to have as a 
co-executor and co-trustee an individual 
who is an officer and a stockholder of 
the corporation. In most cases dividends 
paid in the past have been relatively low 
and the officer stockholders have been in 
the habit of taking adequate salaries and 
using any excess funds for the expansion 
of the business rather than for payment 
of dividends. The individual co-executor 
or co-trustee will probably wish to con- 
tinue operating as was done in the past 
and is not apt to be enthusiastic over a 
liberal dividend policy. The additional 
voting power which he will have as co- 
trustee because of the estate’s holdings 
may be sufficient to give him a controll- 
ing interest in the corporation and may 
result in the beneficiaries receiving a 
lower dividend than otherwise. 


The clause also relieves the various 
fiduciaries from filing a bond both in 
the state of domicile and any state in 
which property is located.* 


Execution 


I have also adopted the policy of hav- 
ing the will signed by the testator in the 
presence of three witnesses. I know of no 
state which will not admit the will to 
probate if it is done in this way or will 





*This is not possible in all states, of course. 


not grant ancillary letters. Time is saved, 
therefore, if property is located outside 
the state of domicile. 


There is no doubt but that a suit 
of clothes made to order is styled, looks 
and fits better than the ready-made one, 
but they each cover the body and keep 
out the cold equally well. If you need 
one in a hurry you must be satisfied 
with a readymade one. 


A form will help you get the job 
done quickly and well. So some Wed- 
nesday if a stranger or a procrastinat- 
ing client telephones you or walks into 
your office and says he must have a will 
in a hurry, greet him with a big smile 
and tell him he can have it Thursday. 














First Choice for 
Trust Service 


in Missouri 


The St. Louis Union Trust 
Company engages only in the 
trust business. It does no bank- 
ing business. It accepts no depos- 
its subject to check, It is the 
largest stockholder of the First 
National Bank in St. Louis, 
with which it is affiliated. It is 
the oldest trust company in 
Missouri. 


It administers a large volume of 
trust business and operates on 
the efficient ‘“‘staff and _ line’ 
plan. Every estate and trust re- 
ceives the personal attention. of 
the administrative or “‘line’’ 
officer to whom it is assigned. 
These officers are backed up by 
staff departments, such as our 
investment analysis and re- 
search departments, two separate 
tax departments, real estate de- 
partment, close corporation 
department, etc. 


We suggest consideration of our 
Company for ancillary service 
in Missouri or where recommen- 
dations are to be made to people 
moving from other states to 
Missouri. 


“Trust Service Exclusively” 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 
Affiliated with the First National Bank 
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PrrrALLs IN DRartinG Suort-LerM TRUSTS 


Gea CERTAIN CIRCUMSTANCES, AN 
irrevocable living trust of limited 
duration can be used to accomplish a 
specific purpose or to provide special 
benefits and protection for an individual 
that cannot be accomplished in any 
other way. In addition to the practical 
advantages that can be achieved through 
the use of an irrevocable trust — when 
conditions favor it—there are some im- 
portant federal tax savings that may be 
available through its use. 


In few areas, however, are the applic- 
able rules of federal taxation more com- 
plex and technical than is the case in 
respect to living trusts. For this reason, 
the planner and draftsman of an irre- 
vocable living trust—especially one of 
short duration — should be constantly 
alert to the numerous pitfalls that can 
result in tax adversities. In brief, the 
federal tax factors that should be con- 
sidered include (1) the gift tax conse- 
quences of creating such a trust, (2) the 
taxation of trust income and (3) estate 
taxation of trust principal upon the 
grantor’s death. 


Some Gift Tax Considerations 


In some instances, property owners 
become interested in the creation of an 
irrevocable trust, but overlook the fact 
that certain gift tax liabilities may be 
incurred. The gift tax is an important 
consideration in weighing the advant- 
ages that are to be achieved and clients 
should be thoroughly advised concern- 
ing such taxes in advance. 


No federal gift tax problem arises if 
the income from an irrevocable trust is 
payable to the grantor and he retains a 
reversionary interest or a general power 
of appointment over the trust principal.’ 
In addition, no gift is made at the time 
a trust is created if the grantor reserves 
the power to name new beneficiaries or 
to change the interests of beneficiaries 
as between themselves.” In the latter 
instance, however, a gift is made when 
such a power terminates or is relin- 


Reg. 108, Sec. 86.3(a). The regulations under 
the 1939 Code are considered to be authoritative 
in respect to the 1954 Code except to the extent 
that present law differs from prior law. 


*Tbid. 
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quished*® or when the income from such 
a trust is paid from time to time to 
someone other than the grantor.* 


On the other hand, a gift is made for 
federal gift tax purposes if the income 
is payable or accumulated for future 
distribution to a beneficiary, or if the 
income is payable to the grantor with 
the principal payable to another when 
the trust terminates.5 


Consider, for example, that a trust 
is created by a son for the benefit of his 
invalid mother with the income payable 
to the mother for the remainder of her 
life. Upon the mother’s death, the prin- 
cipal is to revert to the son. Here the 
value of the gift depends upon the 
mother’s life expectancy. The actual gift 
is the value of the property placed in 
trust less the present value of the son’s 
reversionary interest.® 


If the income from an irrevocable 
trust is to be paid to the grantor for 
life or for a term of years, however, 
with the remainder payable to someone 
else, the value of the gift is the present 
value of the remainder interest.” 


It is necessary to bear in mind the 
distinction between present and future 
interests. The annual exclusion is allow- 
able in the case of a present interest, but 
no exclusion is allowed for a gift of a 
future interest.2 The new Code, how- 
ever, creates a notable exception in 
allowing the exclusion where a transfer 
is made for the benefit of a minor under 
certain prescribed conditions.® 


Income Tax Advantages 


As a general rule, an irrevocable 
trust should not be used unless there 
is an obvious and permanent need to 
be satisfied or unless the advantages 
to be gained outweigh the disadvantages 
of putting property beyond the grant- 
or’s recall. In numerous cases, however, 


3Tbid. 


4Comm. v. Warner, 127 F. 2d 913 (9th Cir. 
1942); Frieda S. Warburg, 6 TCM 789 (1947). 


5Reg. 108, Sec. 86.19(f). 
®Reg. 108, Sec. 86.19(f) (8). 
TReg. 108, Sec. 86.19(f) (4). 
8].R.C. 1954, Sec. 2503(b). 
*I.R.C. 1954, Sec. 2508(c). 


such a trust is of major importance in 
solving special family and financial 
problems, and it may also achieve at- 
tractive federal income tax savings. 


Subject to certain exceptions that will 
be mentioned later, if the income from 
an irrevocable trust is paid to someone 
other than the grantor it will be taxed 
to that person.’° On the other hand, 
if the income is accumulated by the 
trustee, such income will be taxed to 
the trust.11 This simply means _ that, 
through the use of a trust, a high brac- 
ket taxpayer can shift taxable income to 
the lower brackets of family members 
or to the trustee. 


Consider, for example, Mr. A who 
has an invalid sister whose gross income 
amounts to only $900 a year. Mr. A 
is in a 60% income tax bracket and 
each year he contributes $1,000 to his 
sister's support. In order to do this, 
however, approximately $2,500 of gross 
income is required. On the other hand, 
if A transfers $35,000 to a properly 
prepared trust which produces $1,250 
of gross income for the sister’s benefit, 
a worthwhile tax saving can be effected. 
In such a case, the sister would have 
about $1,000 after her taxes, and Mr. 
A retains the remaining $1,250 of gross 
income which would otherwise be paid 
to his sister. After his taxes on this 
sum, A is left with $500 of additional 
income for his personal use. 


In a great number of cases, irrevoc- 
able trusts are used by parents in order 
to start building an estate for a child. 
Such trusts have a decided advantage 
over outright distribution in that they 
avoid the necessity of a guardianship 
and assure the fact that the property 
will be used for its intended purpose. 


Suppose, for example, that Mr. B, 
who is in a 50% tax bracket, wants 
to accumulate funds for his 10-year-old 
son to be turned over to him when he 
becomes 21 years of age. If B creates 
a trust with $30,000 of securities which 
produce a net income of $1,000 a year, 
he will save about 30% in taxes. This 


107.R.C. 1954, Sections 652 and 662. 
uT_R.C. 1954, Sec. 641. 
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results from the fact that the tax rate 
of the trust is approximately 20%. The 
trust, therefore, saves $300 a year in 
taxes; and by the time the son reaches 
21 years, $8,800 can be accumulated, 
$3,300 of which will be from tax sav- 
ings. 


In quite a few cases, such trusts are 
used to start a life insurance estate for 
minors. In the last example, the trust 
could carry about $20,000 of ten pay- 
ment life insurance on the son, and 
approximately $8,000 of this insurance 
would be paid for from the annual tax 
savings. Upon attaining the age of 21 
years, the son would acquire a paid-up 
policy for $20,000, and the trust princi- 
pal would still be intact. 


How to Lose Tax Benefits 


One of the attributes of a great many 
clients is the evident desire to have 
“their cake and eat it too.” This char- 
acteristic has been manifested for long 
years through the abuse of trusts for 
the purpose of manipulating wealth and 
as a means of retaining economic con- 
trol over property while seeking to se- 
cure the tax benefits of a trust. This 
has resulted in a constant tightening of 
the reins by Congress and by the Com- 
missioner to protect the revenues. 


One of the momentous transitional 
points in this battle of wits was the 
famous Clifford case.’* In that case the 
grantor was the trustee, and his wife 
was the beneficiary. The facts of the 
case fell into three categories: (1) The 
trust principal was to revert to the 
grantor at the end of five years; (2) the 
income was payable to the beneficiary 
within the discretion of the grantor; 
and (3) the grantor retained broad ad- 
ministrative control over the trust prin- 
cipal. In holding that the grantor had 
retained such broad and extensive con- 
trol over the trust income and principal 
so as to remain, in effect, the owner of 
the income for purposes of Section 22- 
(a) of the 1939 Code, the Supreme 
Court did not emphasize any particular 
fact. The decision was based on the 
facts in the aggregate. 


The application of the Clifford deci- 
sion led to considerable litigation and 
chaos, and in an effort to restore order 
and produce certainty the Treasury 
promulgated the so-called “Clifford 


Regulations.”!% 


In general, the Clifford Regulations 


— 





“Helvering v. Clifford, 309 U. S. 381 (1940). 


“ST. D. 5488, 1946-1 CB 19 amended by T. D. 


S567, 1947-2 CB 9. See Regs. 118, Section 39.22(a)- 
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purported to segregate the factors of 
the Clifford case and to tax the income 
of a trust to the grantor when any of 
the factors appeared separately. Ex- 
pressed in other words, the Regulations 
represented an attempt by the Treasury 
to substitute specific rules for the gen- 
eral rule laid down by the Supreme 
Court. This procedure won the sym- 
pathy of Congress, and the Clifford 
Regulations were adopted, with certain 
modifications, in the Internal Revenue 
Code of 1954.14 In addition, the new 
law has precluded a rebirth of the Clif- 
ford confusion by providing that the 
grantor of a trust or any other person 
shall not be taxed on the income solely 
on the grounds of his dominion and con- 
trol over the trust under Section 61 (the 
counterpart of old Section 22(a)) or 
any other provision except the provi- 
sions of Subpart E.15 


Reversionary Interests'® 


The income of a trust will be taxed 
to the grantor if he retains a reversion- 
ary interest in either the principal or 
the income which will or may reasonably 
be expected to take effect in possession 
or enjoyment within 10 years from the 
date of the transfer. In other words, re- 
gardless of all other factors, the grantor 
of a trust created for less than 10 years 
will be taxed on the income if he re- 
tains a reversionary interest in the trust 
income or principal. On the other hand, 
if the grantor does not retain a rever- 
sionary interest—where, for example, 
the remainder is payable to other family 
members or to charity—the income will 
not be taxed to the grantor under this 
section, regardless of the duration of 
the trust. 


It should be noted that the grantor 
will be taxed on the trust income if it 
may reasonably be expected that the 
reversion of the trust income or princi- 
pal will take effect in possession or en- 
joyment within 10 years. This simply 
means, except as noted below, that it is 
unsafe to tie the termination of the trust 
in with the happening of any event 
that may occur within 10 years, if the 
grantor hopes to avoid being taxed on 
the income. For example, based upon 
the old Regulations,‘ the Commissioner 
issued a ruling to the effect that the 
income from a trust that was to endure 
for the lifetime of the grantor was tax- 


MSections 671-675. 


15Section 671; Subpart E, of Part I, of Sub- 
chapter J. 


Section 678. 
17Regs. 118, Section 39.22(a)-21(¢). 


able to the grantor where his life expect- 
ancy was less than the prescribed 
period.?§ 


Exceptions to the 10 Year Rule: There 
are two exceptions to the 10 year rule. 
In the first place, a two year rule is 
substituted if the trust income is irre- 
vocably payable to a designated chari- 
table organization of a specified type. 
In order to come within this provision, 
however, the charitable organization 
must be designated in the trust instru- 
ment and the advantage will be lost if 
the income may be distributed among 
charities in the discretion of the trustee. 


A careful distinction should be drawn, 
however, between the foregoing excep- 
tion and the deductibility for income 
tax purposes of an interest transferred 
in trust to a charitable organization. 
Under Section 170(b)(1)(D) an in- 
come tax deduction is denied for trans- 
fers after March 9, 1954, to charitable 
trusts—if the grantor retains a rever- 
sionary interest in the income or princi- 
pal worth more than 5% of the trust 
principal. Under the usual short-term 
trust, therefore, the grantor will not be 
entitled to a tax deduction for the 
value of the charity’s right to receive 


18Rev. Rul. 55-34, IL.R.B. 1955-4, 9 
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income, notwithstanding the fact that 
the income may not be taxable to the 
grantor under the two year rule. 


Of course, Section 170(b) (1) (D) 
does not apply if the grantor does not 
retain a reversionary interest. This may 
make it desirable, in some cases, to 
create an intervening charitable trust 
for a term with the remainder interest 
vested in some family member. Here, 
the grantor would get an income tax 
deduction for a charitable gift, the trust 
income would not be taxed to him, and 
a future benefit can be passed on to 
a family member with some gift tax 
economy. 


_ The second exception to the 10 year 
rule permits a trust to be created for 
the lifetime of the income beneficiary 
with a reversionary interest in the 
grantor which will take effect in pos- 
session or enjoyment upon the income 
beneficiary’s death. In such a case, the 
trust income will not be taxed to the 
grantor regardless of how short the 
beneficiary’s life expectancy may be. 
This favorable provision makes the use 
of short-term trusts very practical as a 
means of providing financial assistance 
and protection for relatives and depend- 
ents of advanced years. 
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Postponements: If the date on which 
a reversionary interest is to take effect 
in possession or enjoyment is postponed, 
the date of such postponement is con- 
sidered as the date upon which a new 
trust is created for purposes of deter- 
mining whether or not a short-term 
trust is in effect subsequent to the post- 
ponement. In no event, however, will 
the trust income be taxed to the grantor 
because of a postponement if it would 
not have been taxed to him in the 
absence of such postponement. 


For example, if in the third year of 
a ten year trust the period is extended 
for three additional years, a new ten 
year trust is considered to have been 
created. In this case, the income will 
not be taxed to the grantor throughout 
the entire thirteen year period. If the 
period had been extended for two addi- 
tional years, however, a new nine year 
trust would be created, but the income 
for the next seven years would not be 
taxed to the grantor because such in- 
come was included within the original 
ten year period. On the other hand, the 
income for the last two years would be 
taxed to the grantor. 


Power to Control Beneficial 

Enjoyment’® 

Regardless of the term or duration 
of the trust, the grantor will be treated 
as the owner of the trust principal and 
be taxed on its income if he or a non- 
adverse party—without the consent of 
an adverse party — has the power to 
determine who will enjoy the income 
or principal. Congress adopted the 
theory that economic dominion and 
control give the grantor a sufficient pro- 
prietory enjoyment and benefit from the 
trust to warrant the income being taxed 
to him. 


There are several types of powers 
that are specifically excepted, however, 
regardless of by whom they are held, 
and these exceptions were made in the 
interest of retaining a reasonable amount 
of flexibility in trust administration in 
cases where the grantor may desire to 
serve as trustee or in situations where 
he may feel that his judgment should 
be exercised for the best interests of 
the beneficiaries. On the other hand, the 
exceptions are narrow and they do not 
leave much room for manipulation or 
“cuteness.” The exceptions are as fol- 
lows: 


(1) Under certain circumstances, the 
grantor will not be taxed on trust in- 


WSection 674. 


come because of a power to apply o: 
distribute the income for the support 
and maintenance of a beneficiary whom 
the grantor is legally obligated to sup- 
port or maintain. Of course, if this 
power is exercised, the grantor will be 
taxed on the income to the extent that 
it is so used.”° 


(2) If a power becomes exercisable 
only after a period of 10 years or more 
from the creation of the trust, it will 
not cause taxation until the expiration 
of such period. 


(3) No income tax adversity exists 
if the grantor has a power exercisable 
by will unless the income is accumulated 
for such disposition or may be accumu- 
lated for such disposition by the grantor 
or a non-adverse party. 


(4) If the trust income or principal 
is irrevocably payable to charity, the 
grantor may retain a power to sprinkle 
income or principal among charitable 
beneficiaries if he has no reversionary 
interest or if he has such an interest 
and the trust is for a term of at least 
10 years. On the other hand, the power 
to sprinkle among charitable benefici- 
aries results in income taxation to the 
grantor, regardless of who has the 
power, if the grantor retains a rever- 
sionary interest which will or may rea- 
sonably take effect in possession or en- 
joyment within 10 years. The two year 
rule in Section 673(b) only applies 
where the charitable beneficiary is 
designated. 


(5) If several specified conditions 
are met, the grantor may retain a power 
to distribute principal to a trust benefi- 
ciary or beneficiaries. Here the power 
is limited so as to prevent the grantor 
from reallocating income or principal 
among the beneficiaries; and in some 
instances, it must be exercised in ac- 
cordance with an objective standard in- 
corporated in the trust instrument. 


(6) The grantor may retain the 
power to apply and to accumulate in- 
come during the disability or minority 
of a beneficiary. In respect to other 
beneficiaries, however, such a power 
will result in the income being taxed 
to the grantor, unless the trust instru- 
ment contains certain detailed provi- 
sions concerning the way in which such 
accumulated income will ultimately be 
payable. 


(7) The grantor may retain the 
power to determine what is income and 
what is principal. 


20Section 677(b). 
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Administrative Control*' 


If the administrative control of an 
irrevocable trust, regardless of its dur- 
ation, is exercisable primarily for the 
benefit of the grantor, rather than the 
beneficiaries, the trust income will be 
taxable to him. For example, if the 
grantor or a non-adverse party has a 
power that enables the grantor to deal 
with the trust property for less than 
adequate consideration, the income will 
be taxable to the grantor. Again, cer- 
tain rights to borrow the trust income 
or principal will result in taxation to 
the grantor. 


For example, if the grantor, directly 
or indirectly, borrows money from the 
trust and has not repaid the entire sum, 
including interest, before the beginning 
of the taxable year, the trust income 
will be taxed to him. If the loan was 
made by an independent trustee, how- 
ever, and if it provides for adequate in- 
terest and security, the grantor will not 
be taxed on the trust income. In such 
a case, the loan is considered to be a 
normal business transaction. 


Need for Independent Trustee 


In drafting the Revenue Code of 1954, 
Congress was cognizant of the fact that 
grantors sometimes try to accomplish a 
goal by indirection that is denied by 
direct action. Indirect action is fairly 
well circumscribed on the subjective 
level, however, and the provisions make 
numerous reference to the “non-adverse 
party.” Generally speaking, the grantor 
cannot accomplish through a non-ad- 
verse party anything that he could not 
do himself. On the other hand, the 
stigma is removed in most cases where 
a power is vested in the grantor or a 
non-adverse party if the consent of an 
adverse party is a condition precedent 
to the exercise of such power. 


Again Congress recognized that some 
individuals may not function on an ob- 
jective level even though they are given 
the responsibility of being trustees. To 
prevent circumvention through this pos- 
sibility, Congress prescribed certain 
limitations if a trustee is a “related or 
subordinate party.”*? In some instances, 
the discretionary power vested in a re- 
lated or subordinated party serving as 
a trustee will be attributed to the grantor 
and will cause the trust income to be 
taxed to the grantor in the same manner 


as if the grantor retained such a pow- 
er. 


“Section 675. 
*See Sections 672(c), 674(c) and 675(3). 
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The present law, therefore, makes it 
essential that careful consideration be 
given to the selection of the trustee or 
co-trustee—regardless of the duration of 
the trust. The law recognizes that broad 
discretionary and administrative powers 
over both income and principal are of- 
ten essential for the best interests of 
beneficiaries and the protection of trust 
principal. On the other hand, Congress 
saw fit to tax the grantor on the trust 
income in quite a few instances where 
such discretion or administrative powers 
are exercisable by a related or subordi- 
nate party. In this respect, the new law 
merely emphasizes what has always been 
a practical fact; namely, that it is im- 
portant to select an independent trustee. 


Estate Tax Factors 


In some instances, irrevocable trusts 
are created without giving adequate 
consideration to the estate tax problems 
that may be involved if the grantor 
should die prior to the termination of 
the trust. It is essential, if the best in- 
terests of the client are to be served, 
that the possibility of his untimely 
death be considered, and a careful analy- 
sis should be made of the needs of the 
grantor’s family after his death and of 
the liquidity requirements in his estate. 


If such a trust is created within three 
years of the grantor’s death, the entire 
value of the principal may be included 
in his estate as a transfer in contempla- 
tion of death.2* Even though the trust 
is created more than three years prior 
to the grantor’s death, the value of his 
reversionary interest on the date of his 
death will be included in his estate.?+ 
Again, if the trust is considered to be 
a transfer intended to take effect at or 
after the grantor’s death, the entire 
value of the trust principal will be taxed 
in his estate.”5 


The importance of considering the 
estate tax factors lies in the fact that 
a short term trust may be used to ac-. 
complish a very practical purpose dur- 
ing life, but the need for the trust may 
cease or the existence of the trust be- 
come illogical after the grantor’s death. 
For example, a property owner who has 
a substantial earned income may desire 
to create a short-term trust with the 
bulk of his liquid assets in order to 
save income taxes and accumulate prop- 
erty for his son. As long as the earned 
income continues, this may be a very 


Section 2035. 


*4See Sections 2033 and 6163. 
2Section 2037. 


practical plan; but if the individual 
should die, the trust principal may be 
essential for the protection of his wife 
and some of it may be needed for estate 
taxes and the costs of settling his estate. 
The latter is especially true if the re- 
mainder of the estate is essentially non- 
liquid—such as valuable real estate or 
a business interest. 


In planning such a trust, therefore, 
it is always advisable to look ahead 
and determine the effect of the trust on 
the property owner's estate plan. If this 
is not done, his untimely death may re- 
sult in hardship on certain dependents, 
and the estate may be confronted with 
difficult problems. In many cases, it may 
be advisable to have the trust terminate 
upon the grantor’s death, if it should 
occur prior to the date or event other- 
wise specified for termination. 


A A A 


@ The Department of Justice prosecuted 
1,956 cases of tax fraud during fiscal 
1954, compared with 1,276 in fiscal 53, 
according to an analysis by Commerce 
Clearing House. The Department secured 
grand jury indictments against 1,561 de- 
fendants. On trial, 190 were convicted, 
1,101 defendants in 1,061 cases entered 
pleas of guilty and 77 were acquitted. 
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Statement of Condition, September 30, 1955 





RESOURCES 
Cash and Due from Banks $ 791,030,757.93 
U. S. Government Securities 758,495,910.57 


U. S. Government Insured F. H. A. 
Mortgages 73,263,731.91 


State, Municipal and Public Securities 193,958,135.06 
4,511,700.00 
38,031,612.89 


Stock of Federal Reserve Bank 
Other Securities 


Loans, Bills Purchased and Bankers’ 
Acceptances 992,177,249.88 


27,968,057.00 
18,125,966.43 
19,144,054.60 
Accrued Interest and Other Resources 8,867,779.65 


Mortgages ......... 
Banking Houses 


Customers’ Liability for Acceptances 


$2,925,574,955.92 


LIABILITIES 
Capital (2,519,500 
shares—$20. par) $ 50,390,000.00 
Surplus 100,000,000.00 
Undivided Profits 45,281,586.54 $ 195,671,586.54 


Reserves for Taxes, Unearned Discount, 
Interest, etc. 


fe 23,143,753.70 
Dividend Payable October 15, 1955 2,015,600.00 
Outstanding Acceptances 19,700,265.76 


Liability as Endorser on Acceptances 


and Foreign Bills 15,515,777.11 
Ciner Ubilies 2... 2... ees. 1,589,465.55 


ES ic 3. i td KK be ay wie 2,667 938,507.26 





$2,925,574,955.92 


United States Government and Other Securities carried at $143,460,867.69 are pledged to 
secure public funds and trust deposits and for other purposes as required or permitted by law. 


Member Federal Reserve System 
Member New York Clearing House Association 
Member Federal Deposit Insurance Corporation 
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Trust Apviser: Boon or Boosy Trap? 


ERIODICALLY, IN THE CHANGING MOD- 
P ern economic picture, circumstances 
and problems occur which are unique as 
far as legal jurisprudence is concerned. 
These sometimes require the attention 
of legislatures in establishing new rules 
of conduct. In other instances they may 
simply call for the adaptation by the 
courts of old legal principles to new 
factual situations. 

In our economy in the last fifteen 
years we have seen an extraordinary rise 
in the value of property held in trusts, 
particularly pension and profit sharing 
trusts. At the present time it is said that 
the dollar value of these employee funds 
alone is in excess of 22 billion, which is 
a sum greater than the Federal Social 
Security reserve. 


Many of you doubtless have had the 
task of drawing pension trusts. Others 
may have had occasion to prepare plans 
for personal estates, in which you may 
have used trust advisers in various Ca- 
pacities, | should like to raise a question 
respectirig the relationship between the 
trustee and such trust adviser and the 
duties and responsibilities involved. I 
suggest three factual cases. 


Case No. 1 


Louis Lash is President of Amalga- 
mated Buggy Whip, Incorporated. He 
owns all the stock in the company. At 
his death the residue of his estate is left 
in trust to pay the income to his wife, 
and at her death to his brothers and 
sisters for life, with remainder to speci- 
fied charities. After the administration 
of the estate is completed, the trustee 
finds itself in possession of a certificate 
for 1000 shares of the company, being 
the total capital stock outstanding, plus 
a few dollars in cash. 


Being understandably concerned not 
only about the dividend prospects of the 
company but also the growth potential, 
‘he trustee determines that some part or 
ill of this stock should be converted into 
ther securities to give some diversifica- 
‘ion to the account. The will provides, 
however, that before the trustee may 
nake any sale of the stock in the com- 
any, it must first obtain the approval 
in writing of Louie’s wife, Lula. Lula ab- 
-olutely refuses to give any such consent. 
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LAWRENCE G. KNECHT 
Cleveland, Ohio 


Her position is that Amalgamated Buggy 
Whip was Louie’s first love and that in 
deference to the memory of the dear de- 
parted, she cannot bear the thought of a 
sale of any of the stock. No amount of 
reasoning will move her to give the nec- 
essary approval. 


What should the trustee do? 


Case No. 2 


Dave Driver is the President of the 
Quickie Screw and Bolt Company. He 
leaves a will in which his securities, con- 
sisting exclusively of a 75 per cent in- 
terest in the company, are left in trust to 
pay the income to his wife for life and 
with a direction to the trustee that his 
wife is to have a minimum cash payment 
per year of $15,000. If the income of 
the trust is insufficient, the trustee is to 
use principal to make up the difference. 
The remaining 25 per cent of the stock 
is owned by his son, Hasty, and to the 
end that the son may have uninterrupted 
control of the company, the trustee is 
directed to give him proxies to vote all 
the stock in the trust. 


The wife in this situation happens to 
be a second wife—Flossie by name, who 
is some 20 years younger than was Dave. 
She and the son have never gotten along 
particularly well, but for the first year 
or so (until after Flossie has elected to 
take under the will), the son and other 
members of the board of directors con- 
tinue the liberal dividend policy previ- 
ously established by the company, so 
there is adequate income in the trust to 
pay Flossie her $15,000 per year. Short- 
ly, however, Hasty decides that the time 
of reckoning has come for Flossie. Ac- 
cordingly, the board of directors of the 
company solemnly determine that the po- 
tential market for screws and bolts in 
Guatemala is so terrific that the company 
should immediately build up a cash re- 
serve of $200,000 for the purpose of ac- 
quiring production facilities and a sales 
organization in that country. 


This unfortunately necessitates an im- 
mediate termination of all dividends. The 
trustee is nonetheless confronted with 
the requirement that it continue to pay 
Flossie the $15,000 per year, but having 
no other assets in the estate except the 


stock, there is no way to use either in- 
come or principal to produce the funds. 
A conference with the son, with a view 
to selling some of the stock to the com- 
pany, produces the not surprising offer 
that the company will repurchase the 
stock, paying for it over a period of 
time, but will pay only 25 per cent of the 
book value for the stock. There is no 
other market for the stock. 


What does the trustee do now, par- 
ticularly in the face of Flossie’s shrill 
demand for immediate cash? 


Case No. 3 


After six months of rugged collective 
bargaining between Consolidated Mam- 
moth, Incorporated, and its employees, 
members of Super Union, an agreement 
is reached establishing a pension and 
welfare plan. Among other things, the 
trust provides for an Investment Com- 
mittee, which is given full authority to 
direct the Lucky Trust Company, named 
as trustee, respecting investments. The 
committee is composed of an equal num- 
ber of company and employee represen- 
tatives. The indenture contains an ex- 
culpatory clause relieving the trustee 
from liability except for willful miscon- 
duct and gross negligence. 


All goes well until the fateful day 
when the trustee receives formal instruc- 
tions from the committee to sell from the 
fund $500,000 of U. S. Treasury 234% 
bonds and with the receipts to purchase 
an equivalent amount of common stock 
in Uranium Bubbles, Unlimited, having 
a par value of 50 cents per share, and 
with an underwriting syndicate spread 
of 30 cents per share. The officers of 
Lucky Trust Company are horrified and 
wish to know whether, in light of the 
mandate of the trust agreement to follow 
the directions of the committee, plus the 
exculpatory clause, plus the uncomfort- 
able feeling the trustee has regarding the 
stock, they should follow the direction or 
refuse. The treasurer of the company, 
who is one of the company representa- 
tives on the committee, is also interested 
in knowing whether his approval of the 
action could in any way cause trouble 
for him. 


What would your advice be? 
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Common Theme but Little Law 


While there are substantial differences 
among all three of the propounded cases, 
there is one element common to them. 
In each instance some person or persons, 
given no fiduciary title as such (perhaps 
not even called an adviser) and who are 
unpaid, have certain powers which can 
vitally affect the trust and the benefici- 
aries, 


Oddly enough, there seems to be com- 
paratively little case law on the main is- 
sue involved, but it would seem that your 
decision may be reached by combining 
and applying some of the ancient rules 
of equity. The principles I have in mind 
are five: First, the duty to follow strictly 
the terms of the trust indenture. Second, 
the duty in proper cases to apply for in- 
structions. Third, the duty to act where 
the trustee has notice of a breach of 
trust, which involves the corollary prob- 
lem as to what constitutes notice. Fourth, 
the duty of a trustee to police his co- 
trustee, which presents the subsidiary 
question of what is a co-trustee. Fifth, 
the duty of good faith to the beneficiary. 
Let us consider each of these briefly. 


Follow the Terms 


1. Certainly we need do little more 
than state the long established rule that 
the instrument which creates the trust 
may stipulate the extent of the trustee’s 
duties—this on the basic premise that 
he who grants may place conditions upon 
the grant.' Thus, complete reliance upon 
the directions given by the indenture 
may perhaps be an automatic safeguard 
to the trustee. But is it not true that the 
law itself imposes upon trustees certain 
duties which are inherent in the nature 
of the fiduciary relationship itself? — 








Scott, Sec. 164, 164.1; Am. Jur. Sec. 307; Re- 
statement of Trusts Sec. 164(a), Sec. 169; Bogert, 
Sec. 861. 


2Rest. Sec. 164(b) comment (h); Scott, Sec. 
164; Am. Jur. Sec. 300; Bogert, Sec. 560. 


duties which are imposed quite apart 
from the contract of the parties and 
which may be given a priority of com- 
pliance? By way of illustration: 

A gives property to B to hold in trust 
and pay the income to C. The terms of 
the trust provide that B is under no cir- 
cumstances to be accountable to C, or to 
anyone else. After a period of time, C 
discovers he is getting less and less trust 
income from B, and he observes at the 
same time that B is showing signs of re- 
cently acquired wealth, unexplainable 
by the facts known to him. Certainly 
there could be no question but that C 
would have a right to demand and en- 
force an accounting from B, the trust 
indenture to the contrary notwithstand- 
ing.® 

Probably in the additional fields re- 
lating to loyalty, the exercise of reason- 
able care and the obligation generally 
not to delegate authority, we have other 
examples of duties arising out of the 
fiduciary relationship, and the extent to 
which the instrument may modify these 
inherent duties is not limitless. An equity 
court will probably always entertain 
jurisdiction to advise, investigate, and 
protect the trust estate for the best in- 
terests of the beneficiary, and there may 
be circumstances under which the pow- 
ers of chancery may be invoked in such 
fashion as to render a blind reliance 
upon the trust indenture hazardous. 
Bogert concludes (Sec. 560) : 

“It is believed that American courts 
will subject all discretionary powers 
to the control of the court with re- 
spect to non-use, abuse or use from 
improper motives, no matter how 
broad the terms of the grant of power 
appear to be.” 

Seek Instructions 

2. The second duty mentioned above 
is the duty to apply for instructions.* In 

®See Bogert, Sec. 558. 


4Am. Jur. Sec. 276; Rest. Sec. 259; Scott, Sec. 
259; Bogert, Sec. 559. 
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general, there seem to be four areas in 
which a trustee should apply to the 
court: (a) Where the indenture itself is 
not clear as to its meaning. Obviously, 
under these circumstances a trustee will 
act at his peril because such ambiguities 
are for the courts to resolve. (b) If the 
trustee is uncertain as to the law or its 
application to peculiar circumstances, he 
should seek advice of the court.® In this 
area you will recognize the problem of 
reliance by the trustee, in good faith, 
upon the advice of counsel. The cases 
are not in accord as to the result, which 
of itself would suggest the advisability of 
court action where serious doubt is in- 
volved and particularly if the amount or 
risk involved is substantial. (c) The trus- 
tee should apply to equity where circum- 
stances have changed so that reliance on 
the trust would be impossible or illegal, 
or where new conditions might operate 
to defeat the purpose and intent of the 
trust if carried out literally.6 (d) The 
trustee should get judicial instructions 
where he knows, or in the exercise of 
reasonable judgment ought to know, that 
his act or omission, even in reliance on 
the indenture, may constitute a breach 
of trust, or would not be in the best in- 
terests of the beneficiary. 


There are a number of cases support- 
ing this last proposition. In Thomson’s 
Trustees v. Davidson,’ the court held 
that a direction to the trustee, no matter 
how absolute and peremptory, to retain 
securities can never absolutely relieve 
the trustee from the basic duty to pre- 
serve the trust estate. The court added 
that even if the provisions of the trust 
instrument contained such direction, the 
trustee is not bound to continue to hold 
the investment after it is convinced that 
to do so would imperil the safety of the 
trust estate. 


Re Westfield Trust Company® involved 
a will naming a corporate fiduciary and 
the decedent’s brother as trustees, with a 
stipulation that only such securities 
might be sold out of the trust as were 
directed by the brother. At the date of 
death, the securities were worth $40,000. 
They increased to $70,000, and then in 
the crash of 1929, went down to $3,000. 
The brother had refused to sell because 
it was his avowed intention to parlay the 
estate up to $100,000. Both the bank and 


the brother were surcharged. It was ob- 


5Am. Jur. Sec. 282; Rest. Sec. 201(a); Scott, 
Secs. 201; 259. 


®Scott, Secs. 201, 167-167.2 incl.; Rest. Sec. 167; 
Bogert, Sec. 561, p. 492. 


7Ct. Sess. (1947) S.C. 654. Also see Bogert Sec. 
560. 
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served that “the court had the power to 
order a sale, notwithstanding the provi- 
sions of the will that the brother con- 
sent, and would have exercised it upon 
a showing of the abuse of discretion.” 


In other words, in a given situation, 
the court may direct or authorize a de- 
viation even when the settlor specifically 
directs the trustee to do certain things, 
and it will also do so where the trustee is 
directed not by the settlor himself but by 
his designee in whom he has vested dis- 
cretion. 


On Notice 


3. Our third major area of basic du- 
ties of the trustee relates to those cases 
where the trustee has notice of a breach 
of trust. The trustee commits a breach 
of trust if he violates any duty that he 
owes to the beneficiary.? Where a trustee 
acts or fails to act knowing that a breach 
of trust will be committed thereby, he 
has by hypothesis violated his primary 
duty. 


It has long been established in trust 
matters that notice is effected, even in the 
absence of actual knowledge, where there 
is knowledge of facts which would lead 
a reasonably intelligent and diligent per- 
son to inquire. As stated by a Massa- 
chusetts court, “Ordinary prudence is 
required of every person dealing with 
trust property. If he fails to investigate 
when put upon inquiry, he is chargeable 
with all the knowledge it is reasonable to 
suppose he would have acquired if he 
had performed his duties.”1° Perhaps 
the “smell” test is the best answer here— 
does the whole deal have a bad odor? If 
so, there is probably such notice that the 
trustee should investigate. 


If then, the trustee has “notice” of a 
breach of trust, it is clear that he has a 
mandatory duty to comply or not to com- 
ply."! Next, he probably has the duty to 
advise the beneficiary and, finally, he 
has a mandatory duty to try to prevent 
occurrence of the breach.1* Under such 
circumstances, it would be logical to ex- 
pect the trustee to invoke the direction 
of the court, regardless of the terms of 
the trust document, which may super- 
ficially appear to permit the contem- 
plated transaction. 


Watch Co-Trustee 


4. The fourth general trust duty is to 
police the co-trustee.!* The trustee is cer- 


ee 
"115 N.J. Eq. 611, 172 A. 212 (1934). 
‘Scott, See. 201. 
“ae” nee v. Dana, Fed. Cas. No. 8136, 4 Cliff 
: m. Law T. Rep. N.S. 402 (CC Mass. 1869). 
UWeott, Secs. 167.1, 167.2. 
"Scott. Sec. 224.5. 


"Scott, Sees. 184; 224-224.6 incl.; Bogert Sec. 
588, 591, 
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tainly not liable for the wrongful acts 
of his co-trustee if he has exercised dili- 
gence to prevent them or failing to pre- 
vent them, does not acquiesce, but ac- 
tively opposes such acts. Passivity, how- 
ever, may be fatal. Admittedly the ap- 
plication of this rule may be undesir- 
able from the standpoint of the public 
relations of the trustee, since any trus- 
tee is normally loath to engage in con- 
troversy. That that policy can be carried 
too far, however, was vividly pointed out 
by an English judge, who said: 
“It is, of course, disagreeable to 
take a co-trustee by the throat; but if 
a man undertakes to act as a trustee 
he must face the necessity of doing 
disagreeable things when they be- 
come necessary in order to keep the 
estate intact. A trustee is not entitled 
to purchase a quiet life at the expense 
of the estate, or to act as good na- 
tured men sometimes do in their own 
affairs in letting things slide and los- 


ing money rather than create ill feel- 
ing.”’14 


But while that principle may be ap- 
plicable to “co-trustees,” does it apply 
to our three cases where there is only 
one “trustee” and where these individu- 
als who have the directional powers are 
merely designated “advisers,” if they 
are given any title at all? We find very 
little authority on the precise point, prob- 
ably because of the relative newness of 
the use of the trust adviser idea. The 
cases which would seem to be apropos 
turn on a question of fact as to whether 
the power is held by the donee in a fi- 
duciary capacity or not. The test seems 
to be this: If the power, when exercised, 
will affect only the interest of the holder 
of the power, it is considered to be a 
personal or beneficial power. On the 
other hand, if it is a power the exercise 
of which will affect the interest of the 
beneficiaries (which may or may not in- 
clude the holder of the power), then it 
is considered to be a general power.1® 


14Millar’s Trustee v. Polson, 34 Se. L.R. 804. 





The distinction here is important be- 
cause the holder of a personal or bene- 
ficial power is not regarded as a fiduci- 
ary; whereas, the holder of a general 
power is a fiduciary and is accountable 
for his actions as such.'® If this is true, 
then the holder of any general power, no 
matter what his title may be, is, for all 
practical purposes, a co-trustee, having 
duties, liabilities and obligations, and as 
to whom the trustee has a duty to police 
the exercise of the power. 


Bona Fides 


5. The fifth general duty imposed 
upon the trustee is that of utmost good 
faith toward beneficiaries.17 When we 
come to defining good faith, we run into 
the same practical difficulties the courts 
have experienced in attempting to define 
fraud. It is impossible to give any all- 
inclusive definition for the simple reason 
that if such were done, some persons 
would inevitably invent schemes just 
outside the definition. The courts avoid 
any formal definition of either term in 
order to adapt the conscience of equity 
to new designs as they are devised. 


Perhaps all we need do is to ask, with 
reference to the precise point involved 
in our cases, whether a trustee is or is 
not acting in good faith toward the bene- 
ficiary when he does nothing knowing 
that the person holding a directional 
power of control is abusing or is about 
to abuse that power regardless of mo- 
tives. Under such circumstances the min- 
imum duties of the trustee might be to 
petition the court for instructions. 


Exculpatory Clause 


Our discussion so far has been di- 
rected to only one aspect of the problem, 


Hopkins v. Comm., 144 F. 2d 683 (6th Cir. 
1944). 


16Scott, Sec. 185. 


17Meinhard v. Salmon, 249 N.Y. 458, 464, 62 ALR 
) 
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namely, the extent to which one can 
safely rely upon the directive given by 
the trust adviser. However, in our third 
case we assumed an additional element, 
namely, a broad exculpatory clause ex- 
cusing the trustee from all liability ex- 
cept for willful misconduct and gross 
negligence. While the decisions are not 
uniform, a fair summary might be to 
say that willful negligence will not be ex- 
cused under any conditions; that gross 
negligence may be excused, although 
the courts seem reluctant so to hold; and 
that where ordinary care and skill have 
been exercised in complete good faith, 
the clause will protect the trustee.1® 


There is an observable trend to con- 
strue such clauses strictly.!? Where then 
does the clause actually do any good? It 
would seem that in the borderline cases, 
for example where there may have been 
some negligence but there is a question 
about the degree, the clause will be help- 
ful. However, it is doubtful whether it 
gives the complete, absolute protection 
attributed to it by some. The best sum- 
mary found with reference to such ex- 
oneration clauses in consent and direc- 





18Am. Jur. Sec. 301; Scott, Sees. 222-222.4 inel.; 
83 ALR 616, cupp. by 158 ALR 276; Bogert, Sec. 
642. 

"Loring, A Trustee’s Handbook (Shattuck Re- 
vision), p. 5; Bogert, Sec. 542. 


tion trusts was that of Mr. Walter Nos- 
saman in his text on Trust Administra- 
tion and Taxation. He says: 


“No summary of the rules affecting 
this subject matter can be made which 
will not be subject to question in 
borderline cases. The following is sub- 
mitted as an approximation of the 
principal rules obtaining: 


“Where a trustee is relieved of all 
duty respecting a particular subject 
matter and directed to follow the in- 
structions of another person, either 
settlor, co-trustee or other third 
person, he may rely upon the im- 
munity thus conferred up to the point 
where (a) he knows or has reason 
to believe that the other person is act- 
ing in bad faith, or (b) where he 
knows or has reason to believe that 
the other person is acting in a manner 
which approaches recklessness or 
gross negligence. The trustee’s remedy 
in either of the cases mentioned is to 
resort to the court.’ 


Case for Caution 


In summary, I believe that a trust ad- 
viser can unquestionably be an extreme- 
ly useful person in assisting the trustee 
to decide questions that may have highly 
personal overtones, such as the retention 
or voting of close corporation stock, the 


20Nossaman, Trust Administration and Taxation, 
Vol. 1, See. 445, p. 495. 
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decision with reference to investments, 
or problems as to discretionary distribu. 
tions to members of a family. I have 
used the idea in many trusts and have 
thereby overcome reluctance by some 
persons to utilize a needed trust. There 
are probably few instances in which a 
person selected by the grantor would as 


deliberately violate the confidence re. . 


posed in him as in our hypothetical 
cases. However, there are all sorts of 
gradations, and in those unusual cases 
where that confidence may be violated, 
whether for ulterior motives or other. 
wise, the role of the trustee may be a dif. 
ficult one. In addition, it would seem 
that where we are advising not the trus- 
tee but the trust adviser, we should alert 
him to the potential liability he may be 
incurring, since the mere absence of title 
and compensation will not excuse him 
from surcharge. 


To the draftsman I would suggest 
several thoughts: (a) As a general rule, 
it may be better in the matter of new in- 
vestments to use a power of consent 
rather than of direction, which will 
leave in the hands of the trustee the in- 
itiation of changes. (b) Even where a 
consent power only is used, it may be 
best to specify that such consent “shall 
not be unreasonably withheld” to the 
end that the holder will not get the im- 
pression that he may act arbitrarily. (c) 
If a full directional power is to be given, 
it might still be surrounded with some 
standards or safeguards. In our second 
problem, for example, the son might be 
given the right to vote the stock only s0 
long as dividends are maintained. (d) 
Also, if a directional power is deemed 
best, the exculpatory clause might be 
amplified making it more detailed ané 
explicit. Thus, the settlor might say that 
the trustee was to have no duty to it 
quire since the settlor has implicit con- 
fidence in the judgment of the adviser 
and therefore gives him sole control in 


the field involved. 


There are many other possibilities of 
handling the problem and I trust that | 
have not given any impression that the 
use of trust advisers should be discour 
aged. I have merely tried to put before 
you not only the three cases with which 
we started but also a fourth case, name 
ly, the Case for Caution. 


A &2 & 


® The 8th annual Institute on Feder! 
Taxation was held at the University ” 
Southern California School of Law ye 
19-21. It featured 24 speakers 0” all 
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N MANY CASES IT IS THE DESIRE OF AN 
| insured that the insurance on his life 
be left in trust for the benefit of his fam- 
ily in such a manner (i) that the pro- 
ceeds of his insurance and his probate 
estate be administered in a single trust 
and (ii) that the insurance be free of 
inheritance taxes, probate fees and the 
claims of creditors and surviving spouse. 
The first of these objectives could, of 
course, be accomplished by having the 
insurance payable to the estate of the 
insured but by so doing the second ob- 
jective would be lost. On the other hand 
the second objective could be accom- 
plished by an inter vivos insurance trust 
separate and unconnected with the will 
and probate estate but if this is done the 
first objective is not attained. 


The usual and most common method 
of accomplishing both of these objec- 
tives is by way of an inter vivos insur- 
ance trust into which the residue of the 
probate estate is poured by the will.’ It 
would seem that these ends might also be 
accomplished by an inter vivos insurance 
trust and an identical separate testamen- 
tary trust of the residue of the probate 
estate under the will, the trustee of the 
inter vivos trust being given power to 
turn over the trust assets to the testa- 
mentary trust and the testamentary trus- 


tees being authorized to receive such 
assets.” 


To the insured all of this may seem 
complicated and unnecessary, particular- 
ly if he is a man of small means and the 
Msurance in question is only a moder- 
ate amount. The obvious question he will 
ask is why his life insurance cannot be 
made payable directly to the trustees 
under his will. At first blush this may 
appear to be a far simpler and effective 
Way of accomplishing both of the de- 
‘ited olsjectives but this is not necessar- 
ily so. In the first place there is surpris- 
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ingly little law on the question and such 
case law as does exist is either not favor- 
able or not too satisfactory. In the sec- 
ond place this suggested method of ac- 
complishing both objectives presents 
many legal and technical problems. In 
the last analysis assurance cannot be 
given that either or both of the objec- 
tives will be attained. 


Massachusetts Case 


The Massachusetts court seems to 
have been the first to tackle this general 
problem in the Frost case.* In this case 
the life insurance was assigned to “the 
Trustees to be named in my will” for the 
sole use and benefit of the wife, who 
was informed of the assignments and 
assented to them. The insured made 
three wills after the insurance was so 
assigned and the trustees named in these 
wills were not exactly the same. The last 
will, which was admitted to probate, left 
the residue of the probate estate (with- 
out mention of the insurance) to two 
individuals in trust for the widow for 
life, and provided that on her death the 
remainder should be paid to the testa- 
tor’s issue if any, otherwise one third of 
the remainder as the widow may ap- 
point by her will and the balance to 
others. The widow brought a bill in 
equity against the defendants as execu- 
tors and trustees, praying that they be 
declared to be trustees for the widow’s 
sole benefit under the assignments of the 
life insurance above described. In dis- 


missing the bill the court stated at pages 
102 and 103: 


“Who were the assignees? They 
were to be named in his will. What 
will? Was it to be the first testa- 
mentary document he should thereaf- 
ter make, whether or not revoked be- 
fore his death, or was it to be the one 
which should finally be admitted to 
probate as his will? There can only 
be one sensible interpretation of the 
phrase ‘my will.’ It must be held to 
mean the document finally admitted 
to probate as the will of the assignor. 
It is certain, therefore, that the trus- 
tees could not be finally ascertained 


38Frost v. Frost, 202 Mass. 100 (1909). 
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until after his death. The assignment 
could not be delivered to the assignees 
until after his death. There is noth- 
ing to indicate that he intended to 
make any delivery to any third person 
to hold for the trustees until they 
were finally ascertained, nor is it 
shown upon the facts in the case that 
he intended to hold the policies him- 
self as trustee. While it is true, as 
contended by the plaintiff, that the 
trustees when ffinally ascertained 
would derive their appointment under 
the assignment and not under the will, 
still it remains equally true that they 
could not be appointed, nor even as- 
certained, until after the death of the 
assignor. It is to be noted that the 
papers were all retained by the as- 
signor. 


“Here then is a case where no as- 
signments are delivered to the as- 
signees, nor can they be delivered un- 
til after the assignor’s death, where 
also there is no delivery to any one 
for them and where it does not appear 
that the assignor intends to hold for 
them. The language of the assign- 
ments seems to point to a testamentary 
intention, and the whole scheme is 
manifestly not to take effect as an 
operative assignment during the life- 
time of the testator. The assignments 
were of a testamentary nature, and, 
not being witnessed as required by 
the statutes concerning wills, were 
inoperative after his death.” 


Federal Case 


The Federal District Court for the 
Eastern District of Pennsylvania next 
considered the question in the McCaughn 
case* and although it involves the fed- 
eral estate tax it is of some interest be- 
cause the government contended that the 
life insurance was subject to tax under 
section 402(a) of The Revenue Act of 
1919 which provided that the gross es- 
tate for tax purposes should include all 
property “To the extent of the interest 
therein of the decedent at the time of 
his death which after his death is subject 
to the payment of the charges against his 
estate and the expenses of its adminis- 
tration and is subject to distribution as 
part of his estate.” 


4Union Trust Co. of Pittsburgh et al v. Me- 
Caughn, 24 F. 2d 459 (1927). 
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In this case life insurance was pay- 
able to “Anna L. Park, wife of Richard 
G. Park, in trust,” and the insured re- 
tained the right to change the benefici- 
ary although it was never exercised. In 
his will the insured then provided “To 
my dear wife, Anna L. Park, I bequeath 
one half (14) the proceeds of the insur- 
ance on my life in the Equitable Life As- 
surance Society of the United States, 
absolutely.” No further reference to the 
insurance in question was made in the 
will or otherwise. After stating that the 
half of the insurance which was undis- 
posed of by the will was part of the 
gross estate for tax purposes the Court 


said at page 462: 


“As to the other half of the pro- 
ceeds: The clause in the will clearly 
operates as a declaration of the trust, 
and upon the death of the testator the 
same was complete, and the wife took 
both the beneficial and the legal in- 
terest. ‘There is no particular for- 
mality required or necessary in the 
creation of a trust. All that is re- 
quired is written evidence supplying 
every essential detail of the trust... 
nor is it necessary that the letters, 
memoranda, or recitals should be ad- 
dressed to the cestui que trust, or 
should have been intended when made 
to have been evidence of the trust... 
The trust thus proved, how late the 
proof, will relate back.to its creation.’ 
Perry on Trusts, §82.” 


The Court then held that the other 
half of the insurance was not subject to 
tax because under the Pennsylvania law 
insurance payable for the benefit of a 
wife was exempt from claims of creditors 
of the insured whether or not he had 
the right to change the beneficiary. See 
to the contrary, however, the Kenin 
case, subsequently decided by the Penn- 
sylvania Court.® 


New Jersey Rule 


The New Jersey Court held that a pur- 
ported trust of the proceeds of life insur- 
ance failed in the Bloomfield Trust Co. 
case® where the insurance was payable 
to “Bloomfield Trust Co. . . . as benefici- 
ary trustee.” In that case the insured 
made a will leaving the residue of his 
estate to the same trust company in trust 
for his wife and children but making no 
mention of the insurance. He handed the 
policy and will to the bank. On the 
death of the insured the insurance com- 
pany paid the proceeds of the policy into 
Court and the widow, the bank and a 
creditor were decreed to interplead. The 
Court ordered the proceeds to be paid 
to the executor of the insured. stating: 

5Kenin’s Trust Estate 
(1942). 


®Prudential Ins. Co. of America v. Bloomfield 
Trust Co., 104 N. J. Eq. 372 (1929). 


(No. 1), 348 Pa. 549 


820 Bar PROCEEDINGS 


“The delivery of the policy and the 
will into the care of the trust officer 
without even a hint that they were in- 
terrelated indicates that his services 
were purely custodial. That the trust 
company was named trustee in the 
policy and trustee in the will does not 
correlate the trusts. And upon a 
perusal of the two documents it is at 
once apparent that the respective 
trusts have neither common purpose 
nor common subject. The policy is 
silent as to the beneficial use and the 
will makes no mention of the policy. 
The fund held in trust under the will 
is confined to the testator’s residuary 
estate; the policy is not part of the 
estate. The contract of the insurance 
company was to pay to the designated 
beneficiary. The insured had only 
power to select and appoint the bene- 
ficiary. The testamentary trust fur- 
nishes no index to the undeclared trust 
of the policy nor does the will operate 
as a testamentary disposition of the 
policy. The trusts are exclusive, each 
of the other. Together they do not 
declare the trust.” 


Pennsylvania Decision 


In the Myers case decided in 1933 
the Pennsylvania Court tackled a case 
more nearly akin to the particular prob- 
lem at hand although it involved the 
state inheritance tax which provided 
that “The proceeds of policies of life 
insurance, payable otherwise than to the 
estate of the insured, and whether paid 
directly . . . to the beneficiaries . . . or to 
a trustee designated therein, and held, 
managed, and distributed by such trus- 
tee . . . as may have been provided by 
the insured under agreement with the 
trustee, shall not be included in impos- 
ing any tax...” 


Here the deceased executed a deed of 
trust of insurance on his life reciting 
that the trustee shall pay the income and 
principal as provided in his will. He re- 
tained the right to change the benefici- 
aries in the policies and other rights 
thereunder. On the same day he made a 
will naming as trustees of the residue of 
his estate the same persons named in the 
deed of trust but making no mention 
of the insurance. The Court held that the 
insurance was subject to tax because the 
statute had in view trusts of insurance 
in which the beneficiaries are named in 
a trust agreement and not the type of 
arrangement made by the deceased in 
this instance. The following are some 
pertinent comments by the Court at 


pages 585 and 586: 


“The ceed created no interest; it 
named no beneficiaries. It was incom- 
plete and meaningless. It transferred 
no property to anyone; it divested the 
settlor of no beneficial interest what- 


7Myer’s Estate, 309 Pa. 581 (1988). 


ever. Distribution of the principal was 
expressly made dependent on the 
terms of testator’s will; nothing could 
pass to beneficiaries except in that 
manner. It was not even necessary for 
him to amend or revoke the trust or 
any part of it in order to control its 
ultimate disposition. He could do that 
by his will.” 


In Connecticut 


The taxpayer argued that the direction 
in the deed of trust to pay over the prin- 
cipal in accordance with the provisions 
of the will was equivalent to a reserva- 
tion of a power of appointment by the 
deceased by will® and that this power 
was exercised by the residuary clause of 
the will with the result that the appoint- 
ed property did not blend with the estate 
but passed under the deed of trust to the 
beneficiaries named in the will. The 
Court took the position that this conten- 
tion could not prevail under the lan- 
guage of the inheritance tax statute. 


In the Koletsky case® insurance was 
left with the company with interest pay- 
able monthly to the daughter of the in- 
sured and providing for the disposition 
of proceeds on her death, subject to the 
condition that if the daughter became 
entitled to receive payments as thus pro- 
vided they be made to the trust com- 
pany as trustee for her. The insured 
left a will leaving the residue to the 
same bank in trust for the daughter, 
spelling out the provisions of the trust, 
which were different from the provisions 
in the insurance policies. The bank 
brought an action seeking advice as to 
its functions as trustee. The Court de: 
creed that the payments of interest on 
the insurance proceeds should be made 
to the guardian of the daughter. At page 
338 the Court said: 


“The provision in the last certifi- 
cates for the payment of interest to 
the plaintiff as trustee for the daugh- 
ter, without in any way defining the 
nature of the trust, standing by it- 
self, clearly presents a situation of an 
attempt to create a trust, void for un- 
certainty as to its nature and the 
rights and duties of the plaintiff as 
trustee. 

“It is not possible to read into the 
certificates an intent to have the pro 
ceeds of the policies form a part 0 
the trust estate created by Koletsky’s 
will.” 


Missouri Differs 


On the other hand the Missouri Cour! 


went out of its way to uphold a trust © 


®This same argument is made by Allan F. —_ 
in his treatise Personal Life Insurance Trusts, § 
tion 19 at pages 86 and 87. 


®Union and New Haven Trust Co. 
117 Conn. 334 (1983). 
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life insurance in the Tootle-Lacy case’® 
in order to protect an insane wife. The 
insured had a total of about $10,000 life 
insurance in two companies payable to 
his wife as sole beneficiary. Subsequent- 
ly she became insane whereupon he 
changed the beneficiary provisions. The 
policies in one company were made pay- 
able to the bank as trustee if the wife 
survived him and he died testate with a 
trust operating under the will, otherwise 
to his executors, administrators or as- 
signs. The policies in the other company 
were made payable “to the Trustees un- 
der the last will and testament of the 
insured” if the wife survived, but if the 
insured left no will or a will creating no 
trust covering the insurance, to his 
executors, administrators and assigns. 


Subsequently the insured made a will 
providing for the payment of his debts 
and funeral expenses and a bequest of 
$6,000 to a specified lady to compen- 
sate her for services rendered him and 
his family. The residue was then left in 
trust for the use of the insane wife and 
the bank was named as executor and 
trustee. The will made no mention of the 
insurance. After the payment of debts, 
funeral expenses and expenses of admin- 
istration the probate estate was insufh- 
cient to pay the legacy of $6,000 and 
the legatee brought a bill in equity 
against the bank in a fiduciary capacity 
to satisfy the legacy in full. The bank 
then brought a petition for instructions. 


The Court upheld the validity of the 
trust of the insurance as an express trust 
which I gather to be an inter vivos trust, 
with the result that the legatee was pre- 
cluded from satisfying her legacy from 
the insurance. In support of this con- 
clusion the Court went into the fact the 
insurance had originally been payable 
outright to the wife and that it was 
changed only because of her incapacity 
to handle her affairs and the fact the in- 
sured did not intend that the insurance 
be part of his estate if his wife survived. 
In speaking of the policies in the first 
company the Court said at page 1036: 


“Only one trust is created by the 
will. True the trust which the bank, 
the guardian and the son seek to 
establish, and maintain was sufficient- 
ly created, as an express trust in the 
proceeds of these policies (so decreed 
by the trial court) and the testa- 
mentary trust covering the residuary 
estate are two separate and distinct 
trusts. While the subject matter of 
the two trusts is different, one being 
the proceeds of the Penn Mutual In- 
Surance policies, the other, the residu- 
ary estate, the trustee is the same, 


—_—. 


°Too'le-Lacy National Bank v. Rollier, 841 Mo. 
1029 (1937), 
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that is the bank is designated as trus- 
tee in each.” 
and in speaking of the policies in the 
second company the Court said at pages 


1038 and 1039: 


“Rollier intended that a trust of the 
same kind and character and on the 
same conditions as that declared in the 
will should apply to the proceeds of 
these policies. In other words, the 
trustee in the trust created in the will, 
to whom the proceeds of the policies 
are payable in trust was vested by the 
will with certain powers and responsi- 
bilities and when that provision of 
the will, to which reference is made, 
in general terms, in the endorsements, 
is read in connection with the endorse- 
ments, the terms of the trust therein 
created are, we think, sufficiently made 
to apply to and cover the policies, and 
the uses for which the trustee bank 
takes, holds and administers the pro- 
ceeds of the policies payable to it in 
trust, and its duties and responsibili- 
ties as to such trust, are fixed and de- 
termined, as was done by the trial 
chancellor, by reference to the trust 
created by the will.” 


Other Holdings 


The Boston Safe Deposit and Trust 
Company case! decided by the Circuit 
Court of Appeals for the First Circuit is 
another one in which this type of situa- 
tion is tested for federal estate taxes, but 
this time under the Revenue Act of 1926 
when the gross estate for tax purposes 
included insurance taken out by the in- 
sured if payable to his executor and to 
the extent of the excess over $40,000 
receivable by all other beneficiaries. In 
this case the insurance was payable to 
“Boston Safe Deposit and Trust Com- 
pany, Trustee” without referring to any 
trust. The will of the insured left the 
residue of his estate including any prop- 
erty over which he had any power of 
disposition, to said bank in trust for the 
wife for life, etc. It made no reference 
to the insurance. 


The Court held that the insurance 
qualified for the $40,000 exemption for 
the estate tax and justified this result on 
the ground there was a trust of the in- 
surance for the benefit of the wife, etc., 
based on the clear intent of the insured 
from the documents and the circum- 
stances “as though the policies had 
stated that they were payable to the Bos- 
ton Safe Deposit and Trust Company, 
trustee, under the trust set up in the 
will...” 


The Pennsylvania Court again consid- 
ered the problem in the Kenin case!” but 


“Boston Safe Deposit and Trust Co. v. Comm., 
100 Fed. 2d 266 (1938). 


12Kenin's Trust Estate (No. 1), 348 Pa. 549 
(1942). 
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this time from the point of view of the 
claims of creditors. The insured assigned 
policies of insurance on his life to a trus- 
tee under a deed of trust to collect the 
proceeds and turn them over to the trus- 
tees named in the last will of the insured 
to be thereafter held by them under the 
same trust therein established for the 
residue of his estate. By his will the in- 
sured left the residue of his estate in 
trust for his wife and descendants with- 
out mentioning the insurance. The in- 
sured died insolvent. 


One of the questions on an appeal 
from an accounting by the trustees of 
the deed of trust was whether the insur- 
ance should be paid to the executors on 
the ground the deed of trust was testa- 
mentary in character. The Court sus- 
tained the conclusion of the auditor and 
the Court below that the disposition of 
the insurance was testamentary and that 
the proceeds were assets of the probate 
estate which should be paid to the execu- 
tors and be subject to claims of cred- 
itors. The Exemption Act of 1923 ex- 
empted from claims of creditors the 
proceeds of policies “made for the bene- 
fit of or assigned to the wife or children 
or dependent relative” of the assured 
and the assignment of the insurance to 
the trustees under the deed in the cir- 
cumstances of this case did not come 
within the exemption statute. The Court 
followed the Myers case!* stating that 
no one could exercise post mortem con- 
trol over insurance and still keep the 
proceeds within the exemption for in- 
heritance taxes and that the same rea- 
soning leads to the decision that one 
cannot exercise post mortem control 
over insurance and still keep the pro- 
ceeds within the exemption of the 1923 
Act. The Court also cited Section 56 of 
the Restatement of the Law of Trusts. 


In 1943 the Federal Circuit Court of 
Appeals for the Eighth Circuit in the 
First National Bank & Trust Co. of 
Minneapolis case’* considered a situa- 
tion not unlike that in some of the pre- 
vious cases but from the point of federal 
estate taxes and came to the same con- 
clusion that the First Circuit did in the 
Boston Safe Deposit and Trust Co. 
case.’° In the Minneapolis case the in- 
surance was payable to the bank “as 
Trustee, under the last will and testa- 
ment of the insured.” The insured had 
previously made a will making no refer- 
ence to the insurance but leaving the 


13Myer’s Estate, 309 Pa. 581 (1933). 


4U. S. v. First National Bank & Trust Co. of 
Minneapolis, 133 Fed. 2d 886 (1943). 


Boston Safe Deposit and Trust Co. v. Comm., 
100 Fed. 2d 266 (1938). 


residue to the bank in trust for his wife 
and daughter. 


In the Bellinger case’® there were a 
number of policies involved. One was 
payable to two named persons “as trus. 
tees,” five were payable to the same 
two persons “as trustees for” or “as 
trustees of” the son of the insured, and 


another was payable to the same two ° 


persons “as trustees for (the son) to be 
used in such manner as the trustees may 
in their absolute discretion deem neces. 
sary for the support and education of 
(the son).” In his will the insured left 
the residue of his estate in trust for the 
benefit of his son with his brother as 
trustee and a friend as alternative trus- 
tee. Nothing would ever become avail- 
able for the son under this trust in the 
will. The brother of the insured and the 
friend who was named in the will were 
the trustee beneficiaries of the insurance 
policies. 


On the death of the insured the friend 
declined to act but the brother collected 
the proceeds of all of the policies. The 
son as a minor acting by his mother as 
guardian brought an action against the 
brother of the insured and the friend, as 
trustees for the son, seeking to force 
them to turn over the proceeds of the in- 
surance to the son’s guardian. In finding 
for the son after dismissing the action 
as to the friend who had declined to act, 
the Court said at page 266 in reference 
to all of the policies but the last one: 


“The other defendant urges that the 
endorsements upon the policies estab- 
lished a trust, the terms and provisions 
of which are those set forth in the 
residuary clause of the father’s will. 
That is patently untenable. The terms 
of a contract, like a policy of insur- 
ance, cannot be varied by a will; the 
will cannot dispose of life insurance 
proceeds which never were a part of 
the testator’s estate; and the policies 
cannot be incorporated into the will 
because not referred to therein and 
not executed in testamentary form. 
But assuming arguendo that an in- 
surance contract can be so framed as 
to provide that the proceeds thereof 
shall be disposed of in such manner 
as the insured shall direct in his last 
will, clear language would be required 
to produce that result, and no lan- 
guage indicative of such intent is to 
be found in this case. 


“That plaintiff’s father, the insured, 
intended to create a trust is perhaps 
sufficiently evidenced by the fact that 
he used the words ‘as trustees,’ but 
a trust which places no duties upon 
the trustee is dry and passive, and the 
title and right of possession pass 1m- 
mediately by operation of law to the 
intended beneficiary. In respec: of all 


1°Bellinger v. Bellinger, 46 N.¥.S. 24 26% (1948). 
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the policies except one, therefore, the 

sole and immediate duty of the so- 

called trustee is to pay over to plain- 
tiff’s guardian all such sums as he 
receives. 

The last case on the general subject 
appears to be the Rothenbuecher case’ 
and it is the only one in which the will 
specifically refers to the insurance. The 
insurance was payable to a bank as trus- 
tee and all but two of the policies in 
question made specific reference to the 
trust created by the will. The will in turn 
left the residue of the estate to the same 
bank in trust for the purposes therein 
specified and directed the trustee to col- 
lect the proceeds of all insurance pay- 
able to said trustee or the estate of the 
insured. The question was whether the 
insurance was subject to the Ohio in- 
heritance tax which provided that insur- 
ance payable otherwise than to the es- 
tate of the insured shall not be subject 
to tax whether payable directly to the 
beneficiaries or to a trustee designated 
therein to be managed by such trustee 
under an agreement or declaration of 
trust. The Court followed the Myers 
case'® and held that the insurance was 
subject to the inheritance tax, stating 
that the Ohio statute exempted insurance 
payable to an inter vivos trust but not a 
testamentary trust. 


Validity and Type 


In analyzing the problem the first and 
basic question is whether a valid trust is 
created and if so whether it is an inter 
vivos trust or a testamentary trust. 
Whenever the policy is payable to the 
trustees or in accordance with the trust 
under one’s will it would seem that he 
means his last will, the one admitted to 
probate.’® In such a case the insured 
probably does not intend to create a 
present inter vivos trust of the proceeds 
of his insurance and a Court would un- 
doubtedly so find. A present trust re- 
quires a present designation of the bene- 
ficiary, the res and the trustee and no 
trust arises until the omission of these 
requirements is supplied.?° 


If the omission is supplied by a testa- 
mentary act of the insured the intended 
trust is testamentary”! and must satisfy 
the statute of wills. Unless this is done 


“In re Estate of Rothenbuecher, 76 Ohio App. 
425 (1945). 


‘“Myer’s Estate, 309 Pa. 581 (1933). 


“Frost v. Frost, 202 Mass. 100 (1909). 90 U. 
Pa. Law Review 151. 


*°Restatement of the Law of Trusts, Section 26, 
comments ec, d and e. 90 U. Pa. Law Review 151. 


*Restatement of the Law of Trusts, Section 56, 
comn ents d and e. 1 Seott on Trusts, 1939 Ed., 
Section 56.4. 90 U. Pa. Law Review 151. 
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the transaction is inoperative after the 
death of the insured. Accordingly, 
“Having the proceeds made payable to 
a trustee to be named in the insured’s 
will might be attacked as an invalid tes- 
tamentary disposition.”*'? In reference 
to this same problem Mayo A. Shattuck 
also voiced misgivings:*1» “Now I do 
not assert that this means that a mere 
designation of trustees under the will as 
beneficiaries of the policy would always 
be invalid; but 1 do point out that there 
is a risk involved.” 

21aMintz & Eifler, in Lasser’s Estate Tax Hand- 
book (1951) p. 149. 


21b1 Journal of American Society of Chartered 
Life Underwriters 110. 


If, however, the reference in the in- 
surance beneficiary designation is to the 
trustee under the insured’s will of a 
specified date, to be held pursuant to 
the terms of the trust thereunder, it 
could be argued that a valid present 
inter vivos trust was established on the 
basis of incorporation of the provisions 
of the specified will by reference into the 
insurance designation.** In this event it 
would seem that the proceeds of the in- 
surance would be administered in an 
inter vivos trust was established on the 
from but on the same terms as the testa- 
~ 2299 U. Pa. Law Review 751. 1 Scott on Trusts, 


1939 Ed., Section 56.4. See Hammett v. Farrar, 29 
S.W. 2d 949 (1930). 
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mentary trust: of the residue. This would 
defeat the first objective of the insured. 


On the basic question we can disre- 
gard the Bloomfield Trust Co., Koletsky 
and Bellinger cases** because there was 
no reference to the will in the insurance 
beneficiary designation and the court in 
each case was not willing to read into 
the policy the provisions of the trust 
under the will.2* Disregarding also the 
three federal estate tax cases*> it would 
seem that with one exception the cases”® 
in either language or decision support 
the conclusion that the transaction in 
question and the trust are testamentary, 
although it is not clear whether the trust 
would be valid or invalid. The one ex- 
ception is the Tootle-Lacy case** which 
in my opinion is at best poorly reasoned 
by the Court. In that case the trust of 
the insurance was upheld as a valid inter 
vivos trust, separate and distinct from 
the trust of the residue under the will. 
It is probably an example of the old say- 
ing that hard cases make bad law. I 
wonder what the result would have been 


Prudential Ins. Co. of America v. Bloomfield 
Trust Co., 104 N. J. Eq. 459 (1927). Union and 
New Haven Trust Co. v. Xoletsky, 117 Conn. 334 
(1933). Bellinger v. Belliji\ger, 46 N.Y.S. 2d 268 
(1943). 


*%See to the contrary Boston Safe Deposit and 
Trust Co. v. Comm., 100 Fed. 2d 266 (1938). 


3Union Trust Co. of Pittsburgh v. McCaughn, 
24 Fed. 2d 459 (1927). Boston Safe Deposit and 
Trust Co. v. Comm., 100 Fed. 2d 266 (1938). U.S. 
v. First National Bank & Trust Co. of Minneapo- 
lis, 133 Fred. 2d 886 (1938). 


Frost v. Frost and another, 202 Mass. 100 
(1909). Myer’s Estate, 309 Pa. 581 (1933). Kenin’s 
Trust Estate (No. 1), 348 Pa. 549 (1942). In re 
Estate of Rothenbuecher, 76 Ohio App. 425 (1945). 


Tootle-Lacy National Bank v. Rollier, 341 Mo. 
1029 (19387). 


had the insane widow and the pecuniary 
legatee been reversed.7® 


Second Objective Not Assured 


Aside from the basic question of 
whether a valid trust of the insurance 
proceeds is created and if so an inter 
vivos or a testamentary trust, the second 
objective of keeping the insurance free 
from inheritance taxes, probate fees and 
the claims of creditors and surviving 
spouse is probably not attained, whether 
or not the trust is valid as a testamen- 
tary disposition.”® 


If insurance is made payable to testa- 
mentary trustees there is greater likeli- 
hood that the proceeds will be subject 
to inheritance taxes.*° In Pennsylvania 
and Ohio we have flat decisions to the 
effect that the insurance is taxable in 
such a situation.*! In the last analysis, 
however, it depends on the particular 
state inheritance tax laws. 


Likewise, if insurance is made pay- 
able to testamentary trustees it will prob- 
ably be subject to claims of creditors as 
was decided by the Pennsylvania court.®” 


23For further comments on these cases, with all 
of which I do not agree, see The Insurance Law 
Journal (January 1950), pages 20-22 (Vincent V. 
R. Booth), and Personal Life Insurance Trusts, 
sections 18 and 19 (Allan F. Smith). 


Personal Life Insurance Trusts, section 19 at 
page 91 (Allan F. Smith). 


8°] Journal of American Society of Chartered 
Life Underwriters, page 99 (Mayo A. Shattuck). 
3 Journal of American Society of Chartered Life 
Underwriters, page 288 (Robert Dechert). The 
Insurance Law Journal (January 1950) page 26 
(Vincent V. R. Booth). 


31Myer’s Estate, 309 Pa. 581 (1933). In re Es- 
tate of Rothenbuecher, 76 Ohio App. 425 (1945). 


32Kenin’s Trust Estate (No. 1), 843 Pa. 549 


(1942). 
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In a given state, however, it may depend 
on the local state law. 


If insurance payable to a testamentary 
trustee is subject to inheritance taxes 
and the claims of creditors it would 
probably be subject also to probate fees 
and the claims of the surviving widow 
for her statutory share of the estate.* 


Technical Problems 


In addition to these questions a num- 
ber of technical problems present them- 
selves.*4 


What will should be referred to in the 
insurance beneficiary designation: the 
last will of the insured (admitted to pro- 
bate), a will of specific date if admitted 
to probate, or a will of specific date 
whether or not admitted to probate? 
Who should be named as trustee of the 
insurance: a specific person by name, 
the person named as trustee in the will, 
or the person who duly qualifies as trus- 
tee under the will? Should the insur. 
ance beneficiary designation not only 
refer to the trustee under the will but 
also specify that the proceeds be held 
pursuant to the terms of the trust under 
the will? Should the will specifically 
state that the proceeds of insurance be 
part of the trust, either by reference to 
insurance on the life of the insured in 
general, the particular policies, or any 
policies payable to the trustees? What 
alternative beneficiary should be named 
in the insurance beneficiary designa- 
tion? 


The answers to these questions are 
important. Unless there is proper cor- 
relation between the insurance benefici- 
ary designation and the will by suft- 
ciently clear language any trust of the 
insurance proceeds may fail.** If the will 
of a specific date is referred to and that 
will is revoked the insurance designation 
should likewise be changed. If the in- 
sured leaves no will or his last will is 
not admitted to probate the trust will 
probably fail. If the trustee is a specific 
person by name or the person named as 
trustee in the will an awkward situation 
might develop if someone other than the 
specified or named person should quali- 
fy as the trustee under the will. Would 
there be two separate trusts of the in 
surance and the residue with a different 


33Estate Tax Handbook, J. K. Lasser—1951, page 
352. 


%On this phase of the subject see also the paper 
delivered by Mr. Robert J. Lawthers at this same 
session, “Designating the Trustees Under the In- 
sured’s Will as Beneficiary of Insurance Policy— 
Home Office Problems.”’ 

%Prudential Insurance Co. of America v. Bloom- 
field Trust Co., 104 N. J. Eq. 459 (1927). Union 
and New Haven Trust Co. v. Koletsky, 1! o_ 
344 (1933). Bellinger v. Bellinger, 46 N.Y. 2d 
263 (1943). 
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trustee of each, or would there be one 
trust with one person as trustee of the 
insurance proceeds and another as trus- 
tee of the residue? On the other hand 
the person qualifying as trustee under 
the will may also be deemed to be trus- 
tee of the insurance as a matter of con- 
struction of the instruments. 


If the will of a specific date is referred 
to the trust of the insurance may be up- 
held as an inter vivos trust.*® In this 
event there would be two separate trusts, 
one inter vivos and the other testamen- 
tary. If the will establishes more than 
one trust the insurance designation 
should in some way indicate which trust 
is to cover the insurance. If and when- 
ever there are two separate trusts of the 
insurance proceeds and the residue there 
may be a problem of apportionment of 
estate taxes under both the federal estate 
tax and state laws. Most of these techni- 
calities could probably be avoided by the 
careful drafting of the insurance bene- 
ficiary designation and the will. 


In the event of a will contest or other 
matters that might delay administration 
of the estate of the insured or the ef- 
fectiveness of a trust under his will, the 
payment of the insurance proceeds to the 
trust would be deferred accordingly, but 
this would also be true if the insurance 
were payable to the estate of the insured. 


Statutory Solution 


By Chapter 73 of the Laws of 1955 
the Wisconsin legislature has recently 
enacted a statute specifically designed 
to meet the problem under considera- 
tion. It reads: 


“A policy of life insurance may 
designate as beneficiary a trustee or 
trustees named or to be named by 
will, if the designation is made in ac- 
cordance with the provisions of the 
policy and the requirements of the 
insurance company. The trustee or 
trustees may be appointed immediate- 
ly after the proving of the will, and 
upon appointment and qualification 
the proceeds of such insurance shall 
be paid to the trustee or trustees to 
be held and disposed of under the 
terms of the will as they exist at the 
death of the testator and in ac- 
cordance with ch. 323; but if no quali- 
fied trustee makes claim to the pro- 
ceeds from the insurance company 
within one year after the death of 
the insured, or if satisfactory evidence 
is furnished the insurance company 
within such one year period showing 
that no trustee can qualify to re- 
ceive the proceeds, payment shall be 
made by the insurance company to the 
executors, administrators or assigns 
of the insured, unless otherwise pro- 
vided by agreement with the insur- 


See footnote 22. 
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ance company during the lifetime of 
the insured. The proceeds of the in- 
surance as collected by the trustee or 
trustees shall not be subject to debts 
of the insured and inheritance tax to 
any greater extent than if such pro- 
ceeds were payable to any other named 
beneficiary other than the estate of the 
insured. For purposes of trust admin- 
istration such proceeds shall be sub- 
ject to the court jurisdiction over the 
trust in the same manner as though 
they had been payable to the estate 
of the insured, but shall not otherwise 
be considered as payable to the estate 
of the insured, Such proceeds shall be 
listed for tax purposes only, as re- 
quired under s. 312.01, in the general 
inventory of the estate. Such insur- 
ance proceeds so held in trust may be 
commingled with any other assets 
which may properly come into such 
trust as provided in the will. Enact- 
ment of this section shall not invali- 
date previous life insurance policy 
beneficiary designations naming trus- 
tees of trusts established by will.” 


This not only eliminates the uncertain- 
ties of the validity of such a trust but 
also frees the insurance from claims of 
creditors and inheritance taxes and prob- 
ably from probate fees and the claims 
of the surviving spouse. In this manner 
the insured may realize the two objec- 
tives which he seeks by having his in- 
surance payable to the trustee under his 
will. In preparing the insurance benefici- 
ary designation and the will the drafts- 
man should nevertheless be alert to the 
technical problems referred to above. 


In view of the uncertainties in the 
case law and the adverse authorities, 
without the protection of a statute such 
as in Wisconsin I would advise an in- 








sured not to make his insurance payable 
to the trustees under his will. To do so 
could subject the estate and insurance 
proceeds to the expense and delay of liti- 
gation and may well defeat the overall 
intent and purpose of the insured, Where 
the amount involved is sizeable I would 
advise the use of a separate inter vivos 
insurance trust with a possible pour over 
of the residue from the will, but if the 
sums in question are not large the addi-, 
tional probate fees and inheritance taxes 
would not seem to be a sufficient deter- 
rent to having the insurance payable to 
the estate of the insured. In the average 
case the insured is not worried about 
creditors or the claims of his surviving 
spouse.3? 

This paper does not cover insurance owned by 


a third person made payable to the trustees under 
the will of the insured. 
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NTIL FAIRLY RECENTLY, THE PROB 

lems we are discussing here’ hard- 
ly existed. If, ten years ago, my com- 
pany had received a letter asking us to 
prepare a request to name a testamentary 
trustee as beneficiary of one of our 
policies, I would have assumed an inept 
correspondent. My only question would 
have been whether he meant to ask for 
a form to name the estate of the insured” 
as beneficiary or a form to name the 
trustee of a living trust. I agree with 
Mr. Schipper® that, except in the State 
of Wisconsin,’ these still seem to be the 
only alternatives of which the results are 
definitely predictable. However, such a 
letter is now almo&t commonplace. I 
must now assume that the correspondent 
means what he says, even though he may 
not, in my judgment, mean all the pos- 
sible results. 


In recent years there has been a 
pronounced growth in the use of trusts 
as a medium for the conservation and 
distribution of what a man has to leave 
his family. Frequently the insured has 
executed, or is about to execute, a will 
which will establish a trust with pro- 
visions that are just what he wants for 
his insurance proceeds. Aside from the 
fact that, under some circumstances, 
there may be a real loss of advantages in 
naming the estate as the policy bene- 
ficiary, it has gone out of fashion.® The 


1] have taken the liberty here and there in this 
paper, of using material from another paper of 
mine which will appear in the Fall, 1955 issue of 
The Journal of the American Society of Chartered 
Life Underwriters. ~ 


2With most insurance companies the wording 
for this would be something such as “the execu- 
tors, administrators or assigns of the insured.” 


8Throughout this paper, I must assume an ac- 
quaintance with the paper delivered by Mr. Carl 
F. Schipper, Jr. at the same session, ‘“‘Designating 
the Trustee Under the Insured’s Will as Benefici- 
ary of Insurance Policy—Legal Problems.”’ 


4If Wisconsin law governs, most of the discus- 
sion of this paper is inapplicable. The conclusions 
to be derived from the recent statutory change in 
that state are discussed near the end. The same 
would, of course, be true with respect to any state 
in which the law can be found to be clearly the 
same, but I know of none such. Despite the Tootle- 
Lacy case, I agree with Mr. Schipper in not con- 
sidering Missouri such a state. 

‘I use the word “fashion’”’ here as I would use 
it with respect to any undiscriminating habit or 
custom. 
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extra work involved in establishing (and 
changing) a separate, living trust is 
obvious even when other problems of 
double trusts may not have been con- 
sidered. What, then, more natural than 
to directly name the testamentary trustee 
as policy beneficiary? 


Company Attitudes 


Over the last five to ten years, there 
has been a steady growth in demands 
on life insurance companies to prepare 
forms to name testamentary trustees as 
beneficiaries of their policies.® And these 
demands are becoming more difficult to 
resist. By now, the attitudes of different 
companies seem to grade continuously 
from the companies that say “no” and 
mean it,’ to companies that will as 
routinely prepare some sort of request 
to quiet the demand as they would pre- 
pare a simple request to name the wife 
of the insured as the policy beneficiary. 


There are reasons of self-interest that 
may impel an insurance company to 
refuse to permit such designations. In- 
surance companies rightly fear bene- 
ficiary arrangements of uncertain effects. 
Double liability and unusual expenses in 
settling a claim are spectres that should 
continuously haunt the beneficiary man 
of a life insurance home-office. Aside 
from this, many companies take legiti- 
mate pride in avoiding interpleader pro- 
ceedings or delay in settling their claims. 
Provisions to establish such a_bene- 
ficiary designation may be complicated, 
and require choices between many al- 
ternative possibilities. It is probably this 
sort of thinking that motivates, in part, 
a decision of a company to refuse to 
consent to such arrangements. 


Companies that freely prepare such 
forms probably have fewer fears with 
respect to such matters, and probably 


®I have no statistics. All of my discussion of the 
experience and the attitudes of life insurance com- 
panies is based solely on my own experience as a 
home-office administrator of one company, and on 
correspondence and conversations I have had with 
a few men at the home offices of other companies. 


7It is not unlikely that some companies that 
routinely say ‘“‘no” will relmctantly accede to a 
request made by the insured’s attorney. 


DESIGNATING TRUSTEE UNDER WILL 


AS BENEFICIARY OF INSURANCE—HOME-OFFICE PROBLEMS 


place more reliance on their ability to 
sufficiently control the substance and 
wording of such requests, or to take 
sufficient precautions before paying the 
claim, or both, to adequately minimize 
any possibility of loss to the company. 


As to the sheer technical problems of 
the reality and effectiveness of certain 
types of beneficiary designations,® scrip- 
ture can be quoted both ways. In this 
whole area, one can argue contract law 
vs. property law, with some agility in 
jumping from one to the other. Practi- 
calities frequently loom larger than 
nicety of theory. Home-office practices 
are made by human beings, and it may 
sometimes be difficult for a home-office 
lawyer himself to know clearly whether 
he feels something to be sheer nonsense 
because it is not legally sound or whether 
his opinion respecting the law results, 
in part, from his emotional reaction.® 


Balancing Interests 


In all matters respecting beneficiaries 
and assignments, companies differ over 
a wide range in the degree of emphasis 
between scrupulosity at the time of bene- 
ficiary designation or assignment and 
waiting until the time of claim or of 
other demand on the company. I doubt 
if any company goes to either extreme. ' 
In preparing forms for unusual arrange- 
ments. respecting the validity and effects 
of which a company feels doubt, the 
ultimate substance and wording offered 
by the company will represent some at- 
tempted balance between ease of opera- 
tion for the company, with due protec- 
tion of its interests, and as good a job 
for the insured and his beneficiaries as 
the circumstances permit. 


The amount of weight on each side 
of the balance will vary from company 
to company, as will, also, the varying 
weights on the two sides of the different 
balance: make trouble now vs. watch 


SI am thinking, at the extreme, of a designation 
of whatever trustee may qualify under whatever 
trust may be established by whatever will may be 
probated. 


*This is the way the minds of human beings 
work. I know. I belong to the species myself. 
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for trouble after the insured’s death.'® 
However these balances may be struck, 
it is not to be expected that the insur- 
ance company is going to take any 
serious risk of double liability when the 
time comes, after the death of the in- 
sured, to make payment. 


Let us assume that beneficiary pro- 
visions have been established using an 
open type of clause by which provision 
is made for a testamentary trustee, but 
without identifying the trustee, the trust 
or the will. Probably the insurance com- 
pany will have included, in the designa- 
tion, provisions covering intestacy, or 
the probating of a will which does not 
include any testamentary trust, and also 
provisions protecting itself from all 
liability in making payment to the 
trustee who qualifies under the will that 
is probated. Let us further assume that, 
after the death of the insured, the com- 
pany is furnished with evidence of the 
probating of a will which provides for a 
testamentary trust and with evidence of 
the qualification of a trustee. How may 
the insurance company proceed to pro- 
tect itself from any danger of double 
liability, without placing more reliance 
than may be wise on the exculpatory 
provisions it has included?™ 


Protective Steps 


It will probably not be difficult for 
the company to satisfy itself that the 
probate estate is of a sufficient amount 
to pay all debts, taxes, pecuniary 
legacies, etc. From the provisions of the 
will, the company may be able to satisfy 
itself that if the insurance proceeds were 
paid to the executor they would find 
their way to the same trustee of the same 
trust as though payment were made 
pursuant to the beneficiary provisions 
of the policy. Under such circumstances, 
there is obviously no risk to the com- 
pany in its making payment to the 
testamentary trustee. In absence of these 
assurances, the company may decide to 


loBeing relaxed until the death of the insured is 
probably the more economical for the insurance 
company. Statistically, only a small fraction of the 
problem children will be alive at the time of a 
death claim, and probably only a small fraction of 
such fraction will really give serious trouble. Also 
one can comfort oneself with the thought that the 
worst problems arise in unimagined situations. I 
tend, myself, toward the opposite extreme. 


“The attorney who may, with reluctance, have 
permitted an insurance company to include in a 
beneficiary designation, ownership clause, or as- 
signment exculpatory provisions which may seem 
to him to be too broad in scope, is frequently sur- 
prised to find how cautious the company may be 
in relying on those provisions. We like to have 
them, but we don’t really trust them. It is in bor- 
derline situations that the value of including them 
may be demonstrated. In a situation in which we 
might, in the absence of such provisions, almost 
feel safe in making payment, but not quite, good 
exculpatory provisions can be the final element in 
a decision to go ahead and draw the cheque in- 
stead of interpleading the proceeds. 
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protect itself by obtaining releases or 
indemnity agreements, or just waiting 
things out. Failing all else, in a really 
hot situation, the company may resort to 
interpleader. 


Simpler still, if that fine, old, solvent 
institution, The XYZ Trust Company, is 
both executor and trustee, the insurance 
company may make payment to “The 
XYZ Trust Company, Executor and 
Trustee,” leaving it to that payee to 
deal with any problems. This sort of 
solution may, understandably, be less 
appealing if the executor and trustee is 
the indigent brother-in-law of the in- 
sured. It is, of course, not available if 
the executor and trustee are different, 
although even here a check to the joint 
order of the executor and the trustee 
may offer an attractive solution. 


The evaluation by an insurance com- 
pany as to how much of this sort of 
thing is likely to be necessary after the 
death of the insured may determine the 
decision of a company whether or not to 
freely prepare requests to name a 
testamentary trustee as policy bene- 
ficiary, and may partially determine the 
company’s preference respecting the sub- 
stance and wording of such requests, 
whether prepared freely or reluctantly. 


Type of Designation 


One company may prefer a simple 
designation, “A as trustee,” with nothing 
further except exculpatory provisions 
to protect the company in making pay- 
ment to “A” regardless of the terms of 
the trust, and even in the absence of 
any express trust. Another company may 
prefer a completely open clause that 
refers to the trustee of a testamentary 
trust but leaves the trustee, the trust 
and the will completely unidentified. 
Stilll another company may prefer a 
designation of the trustee that qualifies 
under the trust set forth in an identified 
will (or one of its trusts, duly identi- 


fied). Etc., ete. 


Most companies that prepare desig- 
nations which refer to the trust estab- 
lished by a will, whether identified or 
not, will include alternative provisions 
so that the company will clearly have a 
definite, readily ascertainable; obligee 
in the event that, within some period of 
time, no will providing for a testa- 
mentary trust is admitted to probate, or 
the identified will is not admitted to 
probate. In the light of what the com- 
pany may expect to look for after the 
death of the insured, to protect itself 
from any serious danger of double 
liability, a company may be very re- 
luctant to provide for any alternative 
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‘beneficiary other than the estate of the 
‘insured'* in the event a situation de- 
velops where payment to the trustee may 
be impossible or excluded. 


Policyholder Relations 


We men in life insurance home-offices 
are nothing if not practical. There is 
much to be said for the “nonsense” ap- 
proach discussed above. When we can 
become satisfied that the naming of a 
testamentary trustee as a policy bene- 
ficiary makes sense from the viewpoint 
of the insured and those for whom he 
wishes to provide, I am confident that 
our dislike for such arrangements will 
cease. But, whether we manifest such 
dislike or not, do not expect us to take 
risks for our other policyholders or 
stockholders merely to save the paper, 
typing time, and administrative incon- 
veniences of having a living trust. All 
in all, it is my belief that the reluctance 
of many companies to go along with 
such arrangements is due less to a fear 
of any loss to themselves (they can 
protect themselves against that) than to 
a dislike of creating ambiguous situa- 
tions with respect to their obligees, and 
to a fear that the insured is unlikely to 
achieve the objectives which he may be 
reasonably assumed to have in mind.'* 


How much responsibility has an in- 





12See footnote 2. 


18] include, in this, all that Mr. Schipper has said 
in his paper respecting debts, taxes, etc. Besides, 
some of us have enough quixotism mixed in with 
our practicality to resent a possible future choice 
‘confronting our companies between assuming risks 
not envisaged by our premium structure and put- 
ting the beneficiaries of our insured to the expense 
‘of litigation. 
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surance company to save its policy- 
holders from making blunders? May it 
have an obligation, albeit only a moral 
one, to call to the attention of an in- 
sured the possibility that things may 
not be as simple as he and the life 
insurance agent are inclined to believe? 
On the other hand, agents and living 
policyholders, sometimes even attor- 
neys, are apt to complain of the compli- 
cations “created” by life insurance com- 
panies, and thus make life hard for the 
home-office administrator, whereas no 
dead insured has, as yet, ever arisen to 
complain that what he was permitted 
thoughtlessly to do did not ccomplish 
his objectives.14 


Nevertheless, I am in favor of the 
home office bothering the policyholder 
by forcing upon him, if such a harsh 
phrase may be used, a consideration of 
problems that may be involved in some 
of the things that seem so simple to him, 
in the hope that he may, at least, be 
pursuaded to seek the counsel of his 
attorney. I also believe that it may be 
well, if feasible in the light of the 
individual circumstances, for the com- 
pany to assist the attorney to become 
aware of the scope and the nature of the 
problems involved in naming a testa- 
mentary trustee as a policy beneficiary.'® 


4] have found most policyholders, insurance 
agents and attorneys to be reasonable—to be will- 
ing to tell me what is on their minds and to lis- 
ten to what is on mine. But very rarely, in sheer 
desperation I may say “Give him what he asks for, 
it’s his (or his client’s) funeral.”” He has won the 
battle and may enjoy his triumph. The future will 
tell whether his victory is Pyrrhic. I recognize that 
he could be right. 


This ‘‘assist the attorney to become aware” has 
to be played by ear. 
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Deal With Attorneys 


This sort of thing can offer difficulties 
from the public-relations viewpoint, can 
be expensive, and can be time consum- 
ing for the conscientious, home-office 
administrator. If a company openly 
states that it will prepare requests to 
name testamentary trustees as policy 
beneficiaries if they are requested of it 
directly by the insured’s attorney, but 
not if they are requested by a life insur- 
ance agent or by the insured himself, it 
is apt, occasionally, to find the weather 
very uncomfortable.'® Even if it does 
not announce this as a policy, and holds 
itself forth as refusing to prepare such 
requests, it will not take very many 
backing-downs, when an attorney comes 
into the picture, for its agents to be- 
come aware of this — and if its agents 
are aware, it is likely that its policy- 
holders will be. People are apt not to 
be grateful for being told what they do 
not want to hear. The unkindest cut is, 
of course, when the insured reluctantly 
goes to his attorney and is told by the 
attorney that the insurance company is 
making a mountain out of a molehill, 
and should, without question, have done 
what he requested. 


Whatever general policy an insurance 
company may adopt, I believe that if 
the attorney is actively in the picture, 
and is aware of the problems (or the in- 
surance company has done its best to 
make him aware of them), it is probably 
wise, despite what I have said, for the 
insurance company to go along with 
what he decides upon.’ At the best, pro- 
visions should be worked out which will 
afford the maximum chance’® of the in- 
sured achieving the objectives which he 
may be assumed to have in mind, and the 
minimum chance of problems after his 
death—the ultimate solution of such 
problems being interpleader. At the 


16With life insurance agents I have been able to 
hold my ground. I can tell the agent that legal 
advice is involved which neither he nor we may 
properly give the insured. The irate insured, him- 
self, can be more difficult to handle. It is probable 
that I feel less secure that I have any right to re- 
fuse him when he insists. One of the few natural 
rights left to every man is to refuse all advice and 
make what mistakes he chooses. There have been 
one or two occasions during the past year in which 
the insured has righteously resisted my efforts to 
“force him unnecessarily to pay attorney’s fees” 
and has obtained some sort of request from my 
company. The problem here is that I do not know 
how to even present to him the problems that need 
to be considered, when I know that my letter is 
not to be reviewed by a lawyer. I’m afraid I’ve 
ended up by making for him some of his decisions 
respecting details. This is a problem that I feel ! 
have not solved satisfactorily. 

17Throughout this paper, I am expressing solely 
personal opinions. I cannot speak for the industry. 
I cannot even speak for the future policy of my 
own company. In such matters, the policy of a 
company is not ordinarily made by any one man. 


18However low the home office may rate thai 
change. It is possible to do one’s best even in con- 
nection with something one doesn’t believe in. 
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worst, an insured is entitled, particular- 
ly on the advice of his attorney, to take 
risks, just so long as he does not ex- 
pect the insurance company to do so. 


Much as I dislike seeing an insured 
make what I believe to be a blunder, I 
do feel very strongly that, in matters 
such as we are discussing, it is his at- 
torney, and his attorney alone, who can 
assume the responsibility of advising 
him. The attorney must decide whether 
to have a separate trust instrument or to 
attempt to use the trust to be established 
by a will (or to spell everything out in 
a separate trust instrument and have a 
pour-over from the will). If he de- 
cides not to have a living trust, it is he 
who should decide whether the estate or 
the trustee of a testamentary trust should 
he the policy beneficiary. 


Specific Questions 


If, however, he decides on the testa- 
mentary trustee as policy beneficiary he 
should be prepared to make many more 
decisions. He is taking the responsibility 
of recommending for this client a gen- 
eral line of procedure which many 
believe to be of doubtful worth. If an 
insurance company is willing to give 
him collaboration that it might not be 
willing to give one of its agents, or the 
insured himself.!® it is because the com- 
pany recognizes a special status pos- 
sessed by him, and a relationship be- 
tween him and his client which tran- 
scends any relationship between an in- 
surer and an insured. The attorney has 
taken over. He should be ready to do 
the job. 


Is the beneficiary designation to be 
merely “A, as trustee” or “A, as trustee 
for the benefit of B,” with no reference 
to any will, present or future? How is a 
successor trustee to be provided for? 
Can the attorney be satisfied that there 
will not be held to be a resulting trust 
for the benefit of the insured’s estate, or 
a dry trust for the benefit of B? 


Is a completely open type of clause to 
be used, referring to a testamentary 
trust. but without identifying the trustee, 
the will, or the trust (except as a trust 
established by whatever will is admitted 
to probate)? This may be desired in 
order to achieve the maximum of flexi- 
bility and simplicity. If this is done, 
should reference be to the trustee named 
in the will or to the duly appointed and 
qualified trustee? What if the present 
will provides for two or more trusts? Or 
ever. if a present will provides for only 
ohe trust, how cover the possibility that 


_— 


*Sce footnote 16. 
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a future will, the one admitted to pro- 
bate, will establish two or more? How 
can words be found to satisfactorily 
identify one of several trusts of an 
unidentified will??° Has the attorney 
really succeeded in accomplishing any- 
thing different than if the estate of the 
insured were named as policy bene- 
ficiary, except to create confusion and 
uncertainty ? 

If the attorney decides to identify the 
will (and, if it provides for more than 
one trust, decides to further identify the 
trust. in words taken from the will), 
should phraseology be used to attempt 
to clearly have a separate, living trust 
established by the. beneficiary designa- 
tion, with either an incorporation by 
reference or a pour-over? If so, which? 
Should the trustee be independently 
established, regardless of what trustee 
qualifies under the will? Should an 
attempt be made to fix the terms of the 
trust, regardless of the future course 
of the will, and to have it independently 
viable (and revocable) ? If this is done, 
may a serious danger be created that 
this simple separate trust may be for- 
gotten through future changes in the 
will? 


No Real Advantage 


These are examples of the decisions 
the attorney who decides to follow this 


2oThe insurance company can, of course, include 
a provision that if the will admitted to probate 
establishes two or more trusts the insurance pro- 
ceeds shall be divided equally among them. But is 
this satisfactory planning for the insured? Further- 
more, with this completely open type of designa- 
tion, may the insurance company play safest, from 
the viewpoint of its own interest, by leaving the 
beneficiary clause silent respecting multiple trusts ? 


uncharted course must make.®! Not only 
should the attorney not expect the in- 
surance company to make such decisions 
for him—he should not permit it to do 
so. However, if insurance in more than 
one company is involved, the attorney 
may, at this point, meet a serious prob- 
lem. Allowing for minor differences in 
phraseology, I do not see how he can 
permit any differences in substance.?* 
But on any routine basis, different com- 
panies will submit forms which vary in 
fundamentals. Since the whole area is 
so dubious, and so many different 
opinions are possible as to what is de- 
sirable for the insured, and what will 
minimize dangers and difficulties for the 
company, it would not be surprising to 
find two companies each of which would 
offer what the other would refuse. 


I think it is very doubtful that any 
procedure for naming a testamentary 
trustee as policy beneficiary that the 
reasonably cautious attorney will accept 
is going to end up with any advantages 
over a separate, living trust agreement 
except a saving of paper and typing 
time. Any such saving may be lost 
several times over in negotiations with 
even one insurance company to get 
exactly what the attorney wants (if he 
really does his job of controlling the 
substance of the beneficiary designa- 


21To complete the combinations, there is of 
course the presently named trustee, with reference 
to the testamentary trust of an unidentified will. 
See Mr. Schipper’s paper and below in this text 
respecting incorporation by reference and pour- 
overs. 

22In reading the little case law that exists, I was 
shocked at the different substance of beneficiary 
provisions established by the same insured for poli- 
cies in different companies. 
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tion), and this loss will be compounded 
many fold if several companies are in- 
volved. 


Really, I don’t understand an attorney 
asking for anything of this sort. If he 
believes that his client will obtain ad- 
vantages from a skeleton trust estab- 
lished by the beneficiary designation of 
the policy, with incorporation by refer- 
ence of the terms of a trust provided for 
in a will, or by a trust so established 
with a pour-over to the testamentary 
trust of a present or future will,?* why 
doesn’t he solve all the problems of 
dealings with insurance companies, and 
make everything really simple for every- 
one, by typing up and having the in- 
sured execute a separate, skeleton or 
pour-over trust. Whatever desirable 
could be accomplished by any bene- 
ficiary designation of a testamentary 
trustee in a policy can be as well, or 
bette: . accomplished by the designation 
of the trustee of such a simple, separate 
trust, and with this there are no special 
problems with or for the insurance com- 
pany.”4 


Wisconsin Exception 


Wisconsin is an exception to all the 
foregoing. If a contract is governed by 
the laws of that state, and the insured is 
expected to be domiciled there at his 
death, the recent amendment appears to 
afford complete certainty for both the 
insurance company and the insured (and 
his attorney) in specifying a testa- 
mentary trustee as policy leneficiary. 
The statute itself so readily inicates the 
substance of the appropriate beieficiary 
wording that I am optimistic cnough 
to hope for something reasonably ap- 
proximating uniformity in the practices 
of insurance companies, and in the 
wordings which they will offer. 


Here, I believe, the trustee should not 
be specified by name but should be 
designated as the trustee who duly 
qualifies as such under the will. To 
cover the problem of two or more trusts, 
I recommend that the will be identified 
by date (with further words of identifi- 
zation, taken from the will, if the present 


These are the only two bases on which 1 can 
see any possibility of real advantage in the nam- 
ing of a testamentary trustee as beneficiary, as 
contrasted with naming the estate. 


2%As Mr. Schipper has stated in his paper, these 
skeleton or pour-over trusts may not give the ad- 
vantages hoped for by the insured. The main point 
I am making is that if these be not good, then 
neither will the beneficiary designation of a ter- 
tamentary trustee directly in the insurance policy. 
And if these simple trusts will do the job, why not 
have them and save trouble with and for every- 
one. It is even possible that, in some jurisdictions, 
the separate pour-over trust might work and the 
direct policy designation not. 


will provides for two or more trusts) . If 
the will is left unidentified in an attempt 
to take care of the trustee of a trust to 
be provided for in some future will, the 
same problems arise as are discussed 
above, not merely if the present will 
provides for more than one trust but 
also in the event that a future will may 
do so. Nothing would seem to be gained, 
and complications might be introduced, 
by any special wordings designed to 
create a separate trust by the beneficiary 
designation. I suggest care, in the word- 
ing, to make it clear that this is not 
being done. 


It is my hope that, except in Wis. 
consin, the attorney will choose between 
having solely a testamentary trust or 
trusts with the estate as policy bene- 
ficiary and (whether or not there is to 
be a testamentary trust) having a living 
trust with its trustee named as policy 
beneficiary and with the trust duly 
identified in the beneficiary clause. | 
urge lawyers not to become infected with 
the generalized dislike of the estate as 
the policy beneficiary. It offers so much 
in the way of simplicity, not only now 
but through future changes in the wishes 
of the insured, and after his death, that 
it should be the method of choice unless 
there are powerful advantages to be 
otherwise obtained, and the insured 
needs those advantages. 


If the insured has reasons to fear 
claims of creditors, or an election by his 
widow against his will, and these can be 
avoided under applicable law by having 
a policy beneficiary other than the 
estate, or if substantial tax advantages 
may reasonably be expected by having 
such a beneficiary,*° then their very im- 
portance indicates that risks should not 
be taken. Under such circumstances, | 
hope the attorney and the insured will 
accept the inconveniences of the living 
trust (in addition to any testamentary 
trust) as the price to be paid for such 
advantages. 


2] question whether a saving in administration 
costs, alone, will ordinarily justifying departing 
from the estate as the policy beneficiary (except 
tn Wisconsin). 
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Trust Officer Takes Graduate 
Study at Harvard 

James C. Barbour, trust officer of 
Third National Bank, Nashville, ‘Tenn. 
has been granted a’ year’s leave of ab- 
sence to study educational administra- 
tion at the Harvard University (radu- 
ate School. 
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RULES AGAINST PERPETUITIES 


HERE is general agreement in the 

Committee on the need for statutory 
reform of the Rule against Perpetuities. 
There is some difference of opinion as to 
specific proposals for such reform.! 


In 1954 Massachusetts enacted legisla- 
tion modifying the operation of the Rule 
(Mass. Gen. L. ch. 184A). In 1955 al- 
most identical legislation was enacted in 
Maine (R.S. ch. 160, Sec. 27-33) and 
Connecticut (L. 1955, P.A. 233). The 
Law Reform Committee in England is 
presently considering similar reform of 
the Rule. Its report is expected toward 
the end of this year. 

The first two sections of the Massa- 
chusetts statute provide: 


“1. In applying the rule against per- 
petuities to an interest in real or personal 
property limited to take effect at or after 
the terminatioen of one or more life estates 
in, or lives of, persons in being when the 
period of said rule commences to run, the 
validity of the interest shall be determined 
on the basis of facts existing at the ter- 
mination of such one or more life estates or 
lives. In this section an interest which 
must terminate not later than the death of 
one or more persons is a ‘life estate’ even 
though it may terminate at an _ earlier 
time. 

“2. If an interest in real or personal 
property would violate the rule against 
perpetuities as modified by section one be- 
cause such interest is contingent upon any 
person attaining or failing to attain an age 
in excess of twenty-one, the age contin- 
gency shall be reduced to twenty-one as 
to all persons subject to the same age con- 
tingency.” 


Section 1 adopts the so-called “wait 
and see” principle, applicable, however, 
only where there is a preceding valid life 
estate. Section 2 cuts down the duration 
of (instead of invalidating in its en- 
tirety) a gift conditioned on an age con- 
tingency. There is support in the Com- 
mittee for these sections in their present 
form. However, others have found the 
Massachusetts statute in some respects 
too broad and in others too narrow. 


It has been suggested that Section 1 
may lead to uncertainty of title and that 
in its place the statute should contain 
saving provisions covering only specific 
“problem cases” such as (i) “administra- 
tive” contingencies, i. e. where property 
is bequeathed on such conditions as 


1See Leach, Perpetuities Legislation, Massachu- 
setts Style, 67 Harv. L. Rev. 1349 (1954); Per- 
petuities Reform by Legislation, L.Q. Rev. Oct. 
1954, p. 478; analyzing the Massachusetts statute. 


Simes, Is the Rule against Perpetuities Doomed? 
The “Wait and See” Doctrine, 52 Mich. L. Rev. 
179 (1953); The Policy against Perpetuities, 103 
U. Pa. L. Rev. 707 (1955). 
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CHARLES LOOKER 


New York, N. Y.; Committee Chairman 


“when my Will is probated” or “when 
my estate is settled,” it should be im- 
plied that in order to take effect these 
contingencies must occur within the 
period of the Rule; (ii) “widow” of a 
named person, i. e. where bequests are 
conditioned on surviving a widow who 
may possibly be as yet unborn at testa- 
tor’s death, it should be implied that she 
either be a person in being or that her 
death must occur within the period of 
the Rule;? (iii) possibility of issue, i. e. 
this should be the subject of proof as to 
sterility in fact.* 


On the other hand it has been sug- 
gested that, while Section 1 is satisfac- 
tory, Section 2 should be revised to pro- 
vide more broadly that where an inter- 
est violates the Rule, the Court (by 
analogy to “cy pres” in charitable dis- 
positions) should be empowered to re- 
shape the provisions to conform to the 
limits of the Rule, provided only that the 
essential purpose of the testator or settlor 
is not altered.4 


Section 3 of the Massachusetts statute 
covers determinable fees, providing a 
period in gross of thirty years as an al- 
ternative to the period of the Rule: 


“3. A fee simple determinable in land 
or a fee simple in land subject to a right 
of entry for condition broken shall be- 
come a fee simple absolute if the specified 
contingency does not occur within thirty 
years from the date when such fee simple 
determinable or such fee simple subject to 
a right of entry becomes possessory. If 
such contingency occurs within said thirty 
years the succeeding interest, which may 
be an interest in a person other than the 
person creating the interest or his heirs, 
shall become possessory or the right of 
entry exercisable notwithstanding the rule 
against perpetuities. But if a fee simple 
determinable in land or a fee simple in 
land subject to a right of entry for con- 
dition broken is so limited that the speci- 
fied contingency must occur, if at all, with- 
in the period of the rule against perpetui- 
ties, said interests shall take effect as 
limited. This section shall not apply where 
both such fee simple determinable and such 
succeeding interest, or both such fee simple 
and such right of entry are for public. 
charitable or religious purposes; nor shall 
it apply to a deed, gift or grant of the 
commonwealth or any political subdivision 
thereof.” 


There is general agreement in the Com- 
mittee that this section is an improve- 
ment on the Uniform Act Relating to 
*See Simes, 103 U. Pa. L. Rev. at 735 (1955). 
®See Simes, 52 Mich. L. Rev. 193 (1953). 


4See Simes, 103 U. Pa. L. Rev. 736 
Leach L.Q. Rev. Oct. 1954, p. 490, 


(1955); 


Reverter of Real Property (the 1954 
Committee Report contains a comparison 
of Section 3 and the Uniform Act). 


The remaining sections of the Massa- 
chusetts statute do not appear to present 
problems: 


“4, This chapter shall apply to both 
legal and equitable interests. 

“5. Except as provided in the first sen- 
tence of section three, this chapter shall 
not be construed to invalidate or modify 
the terms of any limitation which would 
have been valid prior to January first, nine- 
teen hundred and fifty-five. 

“6. If any of the provisions of thi: 
chapter shall be held invalid or uncon. 
stitutional in relation to any of the appli- 
cations thereof, such invalidity or uncon- 
stitutionality shall not affect other appli- 
cations thereof or other provisions thereof; 
and to this end the provisions of | this 
chapter are declared to be severable. 

“This act shall take effect on January 
first, nineteen hundred and fifty-five, and 
shall apply only to inter vivos instruments 
taking effect after that date, to wills where 
the testator dies after January first, nine. 
teen hundred and fifty-five, and to ap. 
pointments made after the effective date 
of this act, including appointments by inte: 
vivos instruments or wills under powers 
created before said effective date.” 


The Massachusetts statute does not 
cover options. It has been recommended* 
that there should be separate legislation 
covering options to purchase (with or 
without lease) and pre-emptive rights 
to buy (at fixed price or fair value). 
There are differences of opinion as to 
whether the Rule against Perpetuities 
should be declared, by legislation, inap- 
plicable to some or all of these options. 
or as to whether some time limit should 
be imposed analogous to Section 3 of 
the Massachusetts statute quoted above." 


The need for reform is clear. The 
Massachusetts legislation has already 
served as a model for Maine and Con- 
necticut. Other States may well profit 
from their experience. The articles cited 
above and the report to be issued by the 
Law Reform Committee in England 
should provide further assistance to the 
Bar and to the legislatures. 


[Committee members: Edward C. King, 
Boulder, Colo.; W. Barton Leach, Cam- 
bridge, Mass.; Myres S. McDougal, New 
Haven, Conn.; Walter L. Nossaman, Los 
Angeles, Calif.; Daniel M. Schuyler, Chi- 
cago, Ill.; Lewis M. Simes, Ann Arbor, 
Mich.; James N. Vaughan, New York, 
N. Y.| 


"See Leach, L.Q. Rev. Oct. 1954, p. 490 and The 
Conveyancer, November 1954. 
*See Leach, 67 Harv. L. Rev. at 1366 (195')- 
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IMPROVEMENT OF JUDICIAL CONTROL 
OF GUARDIANSHIP PROCEEDINGS 


MAXINE BOORD VIRTUE 
Ypsilanti, Mich.; Committee Chairman 


HE chairman this year requested com- 
1. mittee members to decide whether to 
confine work to the problems of children, 
or whether to include various phases of 
guardianship such as those of incompe- 
tents. 


James A. Dixon, Esq., of Miami, Fla., 
responded with a suggestion that the 
committee ascertain whether effective 
supervision of both personal and proper- 
ty guardianships of minors exists, and 
whether the basic distinction between 
guardianships of the person and of prop- 
erty is perceived and acted upon, either 
by statute or in practice. Such informa- 
tion would support consideration of 
recommendations to place personal guar- 
dianships of minors in a family or 
juvenile court, or to establish a court 
administrative position to supervise vari- 
ous types of guardianships. Acting on 
this suggestion, the chairman arbitrarily 
assigned five states to each committee- 
man, and asked that the information de- 
scribed above be developed. The gist of 
data forwarded by members of the com- 
mittee follows. 


SUPERVISION 


1. Whether effective supervision of 
both personal and property guardianships 
of minors exists, as by follow-up by a 
public guardian, friend of the court or 
otherwise. 


New Hampshire: Apparently this state 
pays little attention to guardianship with 
regard to follow-up checking of accounts, 
ete. 


New Jersey: Periodic accounting re- 
quired. Guardian ad litem and clerk may 
audit accounts. State Board of Child Wel- 
fare and County Welfare Department 
may assist in care of person. 


New Mexico: No supervision unless 
Public Welfare Department requests in- 
vestigation. 


New York: Supervision takes place as 
to accounting. Surrogate has power to 
appoint a special guardian to review ac- 
counting of general guardians. In some 
counties it is the practice to appoint spe- 
cial guardians to look over the guar- 
dians’ accounts. Court may dispense with 
bond in any amount under $10,000 pro- 
viding funds deposited in name of guar- 
dian. New York statute is described by 
our distinguished committeeman, Judge 
Frank L. MeAvinchey of Flint, Mich., as 
extremely good. He comments: “Natural- 
ly in the larger communities and more 
populous districts the problems are going 
to be more numerous and varied.” 
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Tennessee: No provision for super- 
vision of either person or property, ex- 
cept that court may require guardian to 
file accounts. In practice, courts do not 
cite except after complaint by some per- 
son aggrieved. Corporate sureties on 
guardians’ bonds exercise some control 
over wards’ funds. 


Texas: Probate judge has general con- 
trol over estates and those administering 
them; has duty to use diligence in super- 
vising estate of ward. No machinery for 
supervision of guardian of person. 


Utah: No statutory provision for 
supervision of guardianships of minors, 
clerk reports such supervision not neces- 
sary because court requires receipt be- 
fore discharging guardian. 


Vermont: Supervision provided for 
generally by statute, described as per- 
functory and depending on judge who 
may be layman. Even annual accounting 
not strictly enforced. 


Virginia: As to property, specific ac- 
counting and filing provisions exist, judge 
extremely active in enforcement. Pro- 
visions are more than adequate while 
preserving simplicity of action. As to 
person, there is no formal effort at super- 
vision. 


DISTINCTION 


2. Whether basic distinction between 
guardianship of person and of property 
is perceived and acted upon, either by 
statute or otherwise. 


New Hampshire: No distinction. Guar- 
dian ad litem may be used for checking 
accounts. Welfare agencies may inter- 
vene where care of minor is inadequate. 


New Jersey: Distinction only as to 
testamentary matters. Duplication of 
jurisdiction: Chancery Division of Super- 
ior Court, County Court, Surrogate’s 
Court, Juvenile and Domestic Relations 
Court. 


New Mexico: Conflicting statutes with 
reference to age at which minor may 
nominate guardian: separation of per- 
son and property functions. Concurrent 
jurisdiction: Probate and District Court. 


New York: Supreme Court may ap- 
point guardian of minor and Surrogate’s 
Court has jurisdiction in examination. 
Statute preserves distinction between 
person and property. 


Tennessee: Distinction recognized by 
statute, appointment as guardian of 
estate does not carry custody of person. 


Texas: Statute specifically makes dis- 
tinction; appointments may be separate. 
No information as to practice. 


Utah: Ambiguous statutes. In prac- 
tice two guardians are appointed, one 
for person and one for property. Both 
bonded. 


Vermont: Recognizes distinction. No 
information as to practice. 


Virginia: This question must receive 
a generally negative answer. No distinc- 
tion as to capacity of court-appointed 
guardians. Custodial powers of juvenile 
and divorce courts, which are not courts 
of record, confuse jurisdiction. In prac- 
tice, one judge appoints separate guar- 
dians of person and property, though 
there is no explicit statutory power to do 
so, in rare occasions where the need is 
strong. 


One committeeman replied that if 
minors with property are taken care of 
by guardianships, and minors without 
property in the Juvenile Court, no prob- 
lem exists, and he therefore declined to 
inquire further. This view is not uncom- 
mon; it seems to the chairman to over- 
look the difficulties that arise where a 
child under guardianship has a personal 
problem.and so falls within the poten- 
tially conflicting jurisdiction of one or 
more courts in addition to that of the 
court which appointed the guardian. Un- 
fortunately, guardianship is sometimes 
used in order to defeat the exercise of 
jurisdiction by a chancery court as to 
custody, or of a juvenile court. 


COMMENT 


In the view of the chairman, the data 
above suggest two comments. 


1. The zeal and insight of the com- 
mitteemen who obtained and reported on 
these data demonstrate the use of com- 
mittee machinery at its best. 


2. The hypothesis that personal guar- 
dianships of minors are ignored or super- 
ficially handled receives strong support. 
Concurrent and sometimes duplicating 
jurisdiction as between courts handling 
personal guardianships of minors and 
those handling other types of litigation 
involving custody of minors is by these 
data again shown to exist. 


It therefore appears that both the 
structure and the administration of the 
personal guardianships of minors consti- 
tute a problem that is in need of con- 
siderable skilled legal attention. 


SECTION OF FAMILY LAW 


During the year, committee personnel 
were notified that the Board of Governors 
has approved the establishment of a new 
Section on Family Law within the Ameri- 
can Bar Association. This section will 
come into existence if sufficient interest 
is shown. One of its objectives, as. an- 
nounced, will be to deal with the follow- 
ing subjects: Marriage, divorce and an- 
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nulment, maintenance and support, adop- 
tion, rights of and guardianships for 
minors and incompetents, youth correc- 
tion laws, welfare problems, husband and 
wife, parent and child. 


In a letter forwarding petitions to 
committee personnel, the chairman rec- 
ommended that the work of this com- 
mittee, insofar as it concerns the per- 
sonal problems of minors, incompetents, 
or others under guardianship, be trans- 
ferred to the new section on Family Law, 
and that the committee either be dis- 
banded or be re-assigned to the property 
of guardianship. No objections to the 
formulation or placement of such a 
recommendation have been received. 


Recommendation: It is recommended 
that the Establishment of a Section on 
Family Law be supported, and that the 
work of the committee, insofar as it falls 
within the subject area of the new sec- 
tion, be referred thereto. 


Stock GIFTS TO CHILDREN 


The committee was asked to comment 
informally on a suggested statute to 
simplify gifts of securities to minors, 
proposed by G. Keith Funston, President 
of the New York Stock Exchange. No 
systematic study of the proposed statute 
has been made, but a significant com- 
ment at the policy level has been made 
which ought to be included in this re- 
port. 


Section 3 (a) of the proposed act pro- 
vides that the custodian shall hold, man- 
age and invest property held by him as 
custodian, and shall 


“apply so much or the whole thereof and 
so much or the whole of the other property 


held by him as custodian as he may deem 
advisable for the support, maintenance, 
education and general use and benefit of 
the minor, in such manner, at such time 
or times, and to such extent as the cus- 
todian in his absolute discretion may deem 
suitable and proper, without court order, 
without regard to the duty of any person 
to support the minor and without regard 
to any other funds which may be applica- 
ble or available for the purpose.” 


It is then further provided that any resi- 
due shall be paid to the minor when he 
attains his majority. 


As to this provision, Judge McAvinchey 
makes this comment: 


“T definitely would be opposed to that. 
During my over twenty years as probate 
judge in a quite busy county, I have found 
that parents are chiselers and embezzlers 
insofar as their children’s money is con- 
cerned. Only too often have I been re- 
quired to call parents into the office and 
tell them that they had better get it or 
return it and I have found that the moment 
a child gets some money, immediately the 
parents start neglecting their parental 
duties. We have enough of this type of 
default without encouraging it further by 
legislation.” 


Another member of the committee, H. 
D. Walker, of Cheney, Wash., expresses 
complete accord with Judge McAvinchey’s 
statement, and adds: 


“In our own practice both attorneys and 
judges find it very hard to protect the 
funds of minors . . . we find it hard to 
keep the guardianship expenditures with- 
in authorized boundaries. Any easy method 
of expenditure of minor’s funds or handling 
of their property would be a step in retro- 
gression.” 


As a practicing attorney and as a 
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Accountants sponsored hy the First National Bank of Atlanta. The hank offered to business 
firme 9 retirement plan similar to the one it offered several months ago to banks. Seated, 
{!. to r.: Martin Sterling. president. Atlanta Chapter. Georgia Society Certified Public Ac- 
countants; N. Baxter Maddox. vice president and trust officer of the bank: Ben Brannon, 
president, Georgia Society of Certified Public Accountants. Standing, 1. to r.: Edward D. 
Smith, president of the bank; Thomas P. Bowles, Jr., of Bowles, Andrews & Towne: 
Hiram E. Camp, Jr., assistant trust officer of the bank. Messrs. Bowles, Smith and Camp 
were the speakers. 
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student of judicial administration, the 
chairman’s experience supports that of 
Judge McAvinchey and Mr. Walker, and 
she herewith records vigorous agreement. 


[Committee members: George B. De- 
Lacey, Omaha, Neb.; Vernon B. Kasse. 
baum, Kansas City, Mo.; Margaret 
Smith, New York, N. Y.; Vernon M. 
Smith, Berkeley, Cal.; James A. Dixon, 
Miami, Fla.; David E. Impey, Houston, 
Mo.; Frank L. McAvinchey, Flint, Mich.; 
H. D. Walker, Cheney, Wash.; William 
L. Gray, Jr., Miami, Fla.; Howard F. 
Cerny, Jamaica, N. Y.] 


Bt BS 


ACCOUNTABILITY OF TRUSTEES 
OF CHARITABLE TRUSTS 


James O. Wynn 
New York; Committee Chairman 


N the report submitted by this Com- 

mittee at the meeting in Chicago last 
August, a bill, which the Committee then 
mistakenly believed was being drafted by 
the National Conference of Commission- 
ers on Uniform State Laws with respect 
to the accountability of those who ad- 
minister charitable funds, was analyzed 
and criticized. The Committee was poorly 
informed; actually on August 18, 1954, 
the American Bar Association approved 
the “Uniform Supervision of Trustees 
for Charitable Purposes Act” drafted by 
the National Conference and by it ap- 
proved and recommended for enactment 
in all the states. 


The work of a Committee of this sort 
is necessarily a long term project; legis- 
lation will be on the state level, and con- 
ditions in the several states vary to such 
an extent that a study of local conditions 
is frequently necessary for intelligent 
action. The Committee has no recom- 
mendations to make at this time except 
that its work be continued. 


[Committee members: Marvin K. Col- 
lie, Houston, Tex.; James M. Douglas, 
St. Louis, Mo.; Berrien C. Eaton, Jr., 
Detroit, Mich.; E. Smythe Gambrell, At- 
lanta, Ga.; Ray Garrett, Chicago, IIl.; 
Laurence S. King, Detroit, Mich.; Carl 
F. Schipper, Jr., Boston, Mass.; Harold 
S. Shefelman, Seattle, Wash.; Jack V. 
Temple, Denver, Colo.; Harley A. Wat- 
kins, Toledo, O.] 


ms 1B: @ 


PERMANENT CHARITY FUND 
EXCEEDS $12,000,000 


The principal of the Permanent Charity 
Fund, Inc., of Boston reached a_ new 
high of $12,090,778 as of the June 30. 
1955, annual report date, and at the 1954 
year end stood in third place in the 
amount of available funds among the 73 
community trusts surveyed by the New 
York Community Trust. It was fourth 
highest in total grants for the 1954 
calendar year. Boston Safe Deposit & 
Trust Co. is trustee. 
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SIMPLIFICATION OF SECURITY TRANSFERS 


RESENT practices surrounding the 

transfer of shares of stock held by 
estates of decedents, as well as by other 
holders with limited powers or capacities, 
are in urgent need of simplification. They 
impose needless uncertainty and expense 
upon corporations, transfer agents, fidu- 
ciaries, and lawyers. They bring upon 
lawyers and bankers suspicions of paper- 
pushing and pettifogging. The practices 
are capable of vast simplification which 
will reduce or eliminate present evils. 
To this end, the committee recommends 
the following: 


(1) Statutes for the simplification of 
transfers of estate-owned securities 
should be adopted by the states which do 
not have them. Existing simplification 
statutes are commended for study, to- 
gether with drafts which have been used 
by this committee; but this committee 
believes experimentation with further im- 
provement of simplification acts is still 
in order. This activity is commended to 
state bar associations. 


(2) The forms and procedures used 
to prove authority to transfer the share 
holdings of estates should be examined, 
revised if necessary, and suitably pub- 
licized so that the practicing bars are 
familiar with the most convenient ways 
of effecting transfers under present prac- 
tices. This activity is commended to 
state bar associations. 


(8) The study of the stock transfer 
problem should be continued, together 
with active efforts to stimulate activity 
in the respective states, and to facilitate 
a nation-wide exchange of information 
on the subject. For these purposes, the 
present committee should be continued. 


THE FIDUCIARY’S PROBLEM 


The problem of this committee has con- 
fronted nearly every practicing lawyer 
Who has closed an estate. If the estate 
contained land, it passed to heirs or 
devisees with little trouble to the law- 
yer. If it contained chattels, these were 
simply sold or distributed, and passed 
by manual delivery to the buyers or lega- 
tees. If it contained bearer bonds, these 
Were likewise delivered to those entitled 
to receive them. 


But if the estate contained shares of 
stock, a documentary problem arose. The 
lawyer may have had to obtain a certi- 
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BY FIDUCIARIES 


ALFRED F. CONARD 


Ann Arbor, Mich.: Committee Chairman 


fied copy of letters testamentary or let- 
ters of administration; a certified copy 
of the will (if any); a court order of 
sale or distribution; in some cases, an 
affidavit to certify to the payment of 
debts, or to explain the inequality of dis- 
tribution of the particular shares; in 
addition to waivers of inheritance and 
estate taxes from state officials.! 

The reasons for the inheritance tax 
waivers are clear enough. The states 
want their revenues, and compel security 
issuers and other stockholders to help in 
enforcing collection. This committee has 
not addressed itself to the tax problem, 
and directs its remarks in this report to 
the documents other than the tax waivers. 


Because of documentary requirements, 
each transfer costs several dollars for 
certified documents, and very much more 
in the hours of time devoted by fiduciar- 
ies and their counsel to assembling the 
proper documents. One committee mem- 
bers recalls a large estate in which the 
costs of documents alone ran to $800. 
The burden is most heavily felt in small 
estates where small stock holdings may 
be worth less than the costs of transfer- 
ring them; as participants in today’s 
installment investment plans leave their 
estates behind them, the burden is bound 
to be felt more keenly. 


The problem is not one which can be 
solved simply by lawyers becoming better 
informed as to the law. If a lawyer’s 
probate practice is sufficient to warrant 
his buying one of the loose-leaf services 
which lists the transfer requirements 
of each of several hundred companies, he 
will find that every company makes its 
own list of requirements, with slight dif- 
ferences in wording. He will also find 
on submitting documents that no pub- 
lished list is a complete guide to what the 
company may ask in fact. 


Nor is the problem solved by sending 
enough documents to cover every con- 
tingency. The more documents are sent, 
the more time will be spent by the 
transfer agent in examining them before 
it effects the transfer. Frequently an 
unnecessary document raises an un- 
necessary question which can be answered 
only by another document and more time. 


For a detailed analysis of documentary require- 
ments, see Christy & McLean, The Transfer of 
Stock (2d ed. 1940); Stock Transfer Guide (cur- 
rent). 


THE CORPORATION’S PROBLEM 


The transfer document system is no 
less a burden to the corporations which 
demand the documents than to the fidu- 
ciaries of whom they demand them. New 
York and Chicago transfer agents now 
charge from $2.50 to $3.00 per item for 
“irregular” transfers, which consist 
largely of transfers from estates. A large 
corporation’s bill for irregular transfers 
will amount to tens of thousands of dol- 
lars per year. This is in addition to the 
flat charge made per certificate issued, 
which does not generally exceed 50¢ per 
certificate. 


This expense to the corporation is a 
small item in its budget. But it is a 
peculiar item. It is one which cannot be 
reduced by any amount of care, because 
the company cannot control those who 
buy and sell its shares. It cannot be made 
up by higher charges, because corpora- 
tions charge nothing for the transfer of 
their shares. The corporation is thus 
quite unlike a broker or buyer, who can 
choose the persons with whom he will 
do business, and adjust his charges ac- 
cording to the risks he undertakes. 


Thus we have the peculiar situation 
in which corporations incur expense for 
themselves, and impose expense on 
estates, by documentary requirements 
which are desired by neither. Not even 
the transfer agent finds the arrangement 
profitable. As in other enterprises, any 
profit must be found in the volume item 
— the “regular” transfer which is han- 
dled without special documents, The spe- 
cial charge on irregular items is gener- 
ally characterized by the agents as non- 
compensatory, and a constant source of 
irritation in their business relations. 
In some transfer centers (for instance 
Philadelphia) transfer agents do not 
make any special charge for “irregular” 
transfers, and must recover the costs of 
handling them, if at all, from their 
profits on the regular items. 


ORIGIN OF UNWELCOME RULE 


The system of transfer documents ap- 
pears to be a system which is desired 
by none of those who participate in it. 
We have, it is true, met lawyers who sus. 
pect bankers of finding the system profit. 
able to them, and bankers who suspect 
lawyers of cherishing it. But our inquiries 
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have led us to believe it is loved by 
neither lawyers, bankers nor fiduciaries. 


How then has the transfer-document 
system come into existence? The answer 
is very simple. It is imposed by the rule 
that a security issuer is liable for regis- 
tering wrongful transfers of its shares 
— sometimes stated as the principle that 
a corporation is a trustee or custodian 
for the beneficial owners of its shares. 


This rule was not a part of the com- 
mon law. It has been rejected by English 
decisions early and late. But it was in- 
troduced into American jurisprudence by 
a decision of Justice Taney, delivered on 
circuit over a hundred years ago.” This 
decision has been followed and expanded, 
although never apparently re-examined 
in the decision of any Supreme Court.3 


These decisions have of course bene- 
fited someone; they have in fact helped 
certain heirs, legatees, and cestuis que 
trustent. Where fiduciaries have dissi- 
pated estates through legal error, care- 
lessness or fraud, beneficiaries have found 
redress in actions against corporations 
which registered the transfers requested 
by the erring fiduciaries. Thus corpora- 
tions have paid for the errors of fidu- 
ciaries who proved unable to pay or who 
may not even have been pursued. 


In these cases, judges have doubtless 
sympathized with hapless beneficiaries, 
while the corporations which paid the 
bill may have appeared well able to ab- 
sorb the loss. But a serious question 
arises as to whether this benefit to a few 
beneficiaries of mismanaged estates is 
not too dearly bought by imposed ex- 
pense on thousands of well managed 
estates. The consequences of the doctrine 
will be better understood when we have 
a look at the paths which have been 
found for escape from the jungle of 
transfer documentation. 


ESCAPES FROM DOCUMENTATION 


One of the best evidences of the burden 
of the documented authority system is 
the satisfaction of those who do not have 
it, and the ingenuity of those who have 
it to escape from it. 


England. 


In England, registered owners of 
shares have never been required to docu- 
ment their authority to transfer, be- 
cause the law expressly repudiates any 
obligation of the security issuer to take 
any notice of equitable interests. This 
principle seems to have been written for 
over a century into corporate charters; 
it has been recognized by case law, and 
confirmed by statute. The English appar- 
ently have no complaint against their 


“Lowry v. Commercial Bank (U. S. Cir. Ct., D. 
Md., 1848), Fed. Cas. No. 8581. 


“Christy, Responsibilities in the Transfer of 
Stock (1955) 53 Mich. L. Rev. 701, 702; John W. 
MacDonald and Laura T. Mulvaney, Transfer of 
Corporate Securities by Fiduciaries, 1937 Rept. of 
N. Y. Law Rev. Comm. 141, 142-148. 
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system, and no hunger for the extra 
safeguards which American law supplies 
to the beneficiaries of a share-holding 
estate.4 


Nominees. 


In the United States, the transfer-docu- 
ment system has been largely eliminated 
for that tremendous segment of estate 
assets which is held by trust companies. 
Probably many more fiduciaries are in- 
dividuals than are trust companies; but 
many more assets are held by the trust 
companies than by the individuals, for 
the estates held by the trust companies 
comprise most of the large ones. Since 
the larger estates are more likely to be 
the stockholding estates, it seems safe 
to guess that a great majority of estate 
holdings of corporate shares are owned 
by trust companies.5 


For the trust companies, the problems 
of proof of authority are rapidly ceasing 
to exist. With extraordinary speed, the 
states are adopting “nominee” statutes.® 
These permit the trust companies who 
hold stock as fiduciaries to register it 
in the names of nominees. The nominees 
are “partnerships;” that is, they are as- 
sociations of individuals who transact 
their business under firm names. In fact, 
they consists of trust officers or clerks of 
trust companies, whose only partnership 
business is the holding of the trust com- 
pany’s stock. Although a nominee may 
appear to be a cousin of the familiar 
“straw man,” he is in fact a person 
chosen by his employer for incorruptible 
honesty and reliability. His story is 
avialable to all, and an affidavit of his 
function is filed with the Internal Rev- 
enue Service. 


When there are no secrets to be kept, 
why is a nominee used? Primarily to 


‘Information on English transfer practice is 
sketchy in published authorities, and was supple- 
mented for us by a conversation of the committee 
chairman with L. C. B. Gower, Esg., an English 
Solicitor who is a Professor of Law at the Uni- 
versity of London, and served in 1954-55 as Visit- 
ing Professor of Law at Harvard Law School. 
Further detail on English practice will be pub- 
lished in a forthcoming study of stock transfer 
problems to be issued by the University of Michi- 
gan Legislative Research Center. 


5This guess is compatible with the most relevant 
figures in L. H. Kimmel, Share Ownership in the 
United States (1952, The Brookings Institution). 
This study showed, as of December 1951, 255 mil- 
lion shares in the names of all types of fiduciaries 
and 375 million shares in the names of nominees. 
A sample of nominees’ shares showed that half of 
them were held for fiduciaries. We believe that 
nominees are very rarely used by individual fidu- 
ciaries. Kimmel, op. cit., 18, 52. 


6A tabulation made for a forthcoming study by 
the University of Michigan Legislative Research 
Center shows 37 states and one territory with 
nominee statutes. The American Society of Corpo- 
rate Secretaries estimates that 28 per cent of the 
stock of “leading corporations” is registered in 
the names of nominees in 1955, and that 51% will 
be so registered in 1965. See the Society’s publica- 
tion, The Nominee Problem (1955). Kimmel (op. 
cit. supra, n. 5) showed about 10% of reported 
shares held by nominees in 1951. 


TRequired by U. S. Treas. Reg. 71, sec. 115.153 
(1941). Since registration is necessary to obtain 
exemption from stamp taxes, there is no tempta- 
tion to evade it. 


escape documentary proof of authority 
to transfer. The trust company does not 
have to submit to the security issuer a 
copy of the will, an order of distribu- 
tion, letters testamentary, an affidavit of 
debts, a corporate resolution authorizing 
transfer, and a certificate of the in- 
cumbency of the signing officer — it does 
not have to collect, pass on, and wait 
for the transfer agent to examine all 
this mass of documents when it registers 
shares in the name of a nominee.§ 


Here it is evident that the law has 
made a full circle. It started out by re- 
quiring that fiduciaries hold securities 
in their own names, identifying them- 
selves as fiduciaries — a requirement 
doubtless intended to impede their mis- 
handling of assets. In order to further 
insure proper handling, it requires is- 
suers to ascertain the authority of all 
fiduciary transferors, and the authority 
of the agents of incorporated transferors. 
But since this has proved too burden- 
some, the law permits the fiduciaries to 
use other names than their own, and to 
omit mention of their fiduciary capacity, 
so that they can administer their trusts 
more effectively. 


The nominee statutes are immensely 
popular with trust companies, and have 
encountered no opposition known to us. 
We believe they have worked well, and 
that any losses made possible by them 
have been compensated many times over 
by savings of time and expense in routine 
transfers. Nevertheless we must recog- 
nize that they operate by removing the 
very impediments which earlier rules of 
trust law were designed to oppose to mis- 
handling of trust assets. 


Unfortunately for individuals, most 
nominee statutes do not extend to them. 
They must hold trust assets in their indi- 
vidual names as fiduciaries, and must 
prove to the transfer agents that their 
transfers are within their power and 
authority. 


Indemnity Agreements, 


Another short cut to quicker stock 
transfers is the indemnity agreement. 
By this device, a fiduciary omits the 
usual transfer documents, and certifies 
that the transfer is proper, and guaran- 
tees to indemnify the issuer against any 
loss sustained in transferring it.® 


This device is not authorized by 
statute, but has been worked out by the 
trust companies themselves as a substi- 
tute for documentation. Originally it 


®Christy & McLean, The Transfer of Stock, 135- 
136 (2d ed. 1940); Lewis H. Kimmel, Share Own- 
ership in the United States, 48 (1952, The Brook- 
ings Institution). But nominee ownership is als0 
prevalent in England, where facilitation of trans- 
fer is presumably no problem. See Hargreaves 
Parkinson, Ownership of Industry 36 (1951)- 


*We know of no general discussion of the 1 
demnity agreement as used to supplement a stock 
transfer. It is briefly mentioned, and the terms 
reproduced, by Christy, Responsibilities in the 
Transfer of Stock, 53 Mich. L. Rev. 71, 704 
(1955). 
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seems to have been accepted largely by 
reciprocity between banks which oper- 
ated both trust departments and stock 
transfer departments; we understand 
that in New York, Philadelphia and 
Chicago its use is still so limited in prac- 
tice. 


In California, Washington and Oregon 
transfer agents are giving serious con- 
sideration to acceptance of the indemnity 
agreement from any trust company. 


The indemnity agreement is frequently 
used in conjunction with nominee regis- 
tration. Some transfer agents accept the 
indemnity agreement only with shares 
registered in the nominee’s name, and 
accept undocumented nominee transfers 
only with a trust company’s indemnity 
agreement.10 


With or without a nominee registra- 
tion, an indemnity agreement is accept- 
able only from a strong financial institu- 
tion. Thus it is, like nominee practice, 
used only by trust companies, and is un- 
available to the individual serving as an 
executor or administrator. At the request 
of this committee, the Court and Judicial 
Bond Committee of the Surety Associa- 
tion of America considered the possibility 
of making standard indemnity agree- 
ments on behalf of bonded fiduciaries, 
but reported the practice to be commer- 
cially impracticable.11 


“No-inguiry Statutes.” 


The burden of the security issuer’s 
responsibility has evidently been felt in 
many states. Nearly every one has some 
kind of a statute relieving the security 
issuer of some kind of responsibility for 
the misconduct of fiduciaries who trans- 
fer shares on the corporation’s books. 
Some relieve the issuer of “notice,” others 
of the “duty to inquire.” Some relieve 
issuers in regard to trustees, others add 
executors or adminstrators, and a large 
number cover “fiduciaries” generally. 
The most widespread “no-inquiry statute” 
is Section 3 of the Uniform Fiduciaries 
Act. This is in effect as a part of the 
Uniform Act in 20 states.!* 


About seven states have a statute re- 
sembling Section 3 of the U.F.A., but do 
not have the rest of this uniform act. 
Most of these have modified the section 
by adding a clause specifically including 


'°'The statements in this and the two preceding 
paragraphs are based on conversations of the 
chairman with trust company officers in New 
York, Chicago, and Philadelphia. No attempt was 
made to put identical questions to large numbers 
of informants, and the information is presented 
with the reserve which belongs to hearsay. 


"Letter of A. H. Russell, Vice President, Ameri- 
can Surety Company, to the committee. chairman, 
Jan. 18, 1955. Soe 


The official citation is 9A Uniform Laws Anno- 
tated 12 (1951). The list of-adopting jurisdictions 
a8 shown in the supplement for 1955 is: Ala., 
Ariz.. Colo., Dist. Col., Haw., Ida., Ill., Ind., La., 
Md., Minn., Nev., N. J., N. Mex., N. Car., S. Dak., 
Tenn., Utah, Wis., Wyo. Ohio and Pennsylvania 
are also listed as adopters, but have repealed sec- 
tion °, or most of it. 
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shares held in the names of nominees, and 
some have added other clauses.13 The 
New York Law Revision Commission in 
1936 made an exhaustive study of “no- 
inquiry” acts, including the U.F.A., and 
recommended a modification of U.F.A. §3 
which was adopted by the legislature.'4 


There is another type of no-inquiry 
statute, generally framed in more re- 
strictive terms than U.F.A. Section 3, 
designed to relieve issuers of duties of 
inquiry in relation to some special class 
of transfers, especially transfers by trus- 
tees.15 One of the better examples is 
the Massachusetts law which provides 
that the security issuer “shall not be 
bound to see to the execution of any 
trust . . . or to ascertain or inquire 
whether the trust authorizes a trans- 
fer . . .”16 Although such statutes look 
like ancestors of U.F.A. Section 3, Con- 
necticut adopted a near-copy of the 
Massachusetts act in 1955.17 


The impact of the “no-inquiry” acts is 
difficult to analyze. There is no reason 
to doubt that they have in some cases 
saved from liability a security issuer 
who would have been charged with notice 


This list may vary, according to how close an 
approximation to the uniform form is required; 
the official publications of the NCCUSL do not list 
the adopters of isolated sections. The following 
states have statutes which appear to us to be 
obviously inspired by the U.F.A.: Ark., Kans., Me., 
N.Y., R.L., Va., Wash. Texts and citations may be 
conveniently found ir the stock transfer services 
of Commerce Clearing House or Prentice-Hall. 


“Act, Recommendation and Study Relating to 
Registration of Transfer of Corporate Securities, 
1937 Rept.. N.Y.L. Rev. Comm., 129-190; N. Y. 
Gen. Bus. L. §359-k. 


‘Miscellaneous statutes bearing on stock trans- 
fer are collected, by states, in the loose-leaf stock 
transfer services. 


Mass. Gen. L. (Ter. ed.) ec. 203 §21. 
%Conn Public Act 199 (1955). 


of breach of trust under earlier law. 
But none of the reported cases gives very 
convincing evidence of such a change. 


As far as transfer practice is con- 
cerned, it seems clear that the effect of 
the “no inquiry” acts has been negli- 
gible. A thorough questionnaire an- 
swered a few years ago by members of 
the New York Stock Transfer Association 
showed that most issuers and agents re- 
quired the same documents, regardless 
of the applicability of the Uniform Fidu- 
ciaries Act, or modifications of it. Mr. 
Christy reports that the practice of “the 
leading Boston transfer agents” is some- 
what simplified by the Massachusetts 
act,18 but such differences failed to show 
up on questionnaires gathered by the 
University of Michigan Legislative Re- 
search Center. 


The reasons for the failure of the 
no-inquiry acts to simplify transfer prac- 
tice can only be guessed at. Perhaps they 
were not intended to simplify practice, 
but only to protect issuers from unde- 
served liability for mistakes which could 
not be avoided by documentary precau- 
tions. Furthermore, these statutes all re- 
tain qualifying clauses permitting the 
issuer to become liable if he has some 
specified kind of notice or knowledge. 
Under the Uniform Fiduciaries Act, for 
example, the issuer is liable if it regis- 
ters a transfer “with actual knowledge 
that the fiduciary is committing a breach 
of his obligation ***, or with knowledge 
of such facts that the action in register- 
ing the transfer amounts to bad faith.” 


The requirement of “actual knowl- 
edge” is probably a good protection to 
an individual. But a corporation is 
chargeable under various circumstances 





'SChristy, op. cit. supra, 382. 
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with the knowledge of its many agents,!® 
and most security-issuers are large cor- 
porations. 


SIMPLIFICATION ACTS 


Three states have gone substantially 
beyond the “no-inquiry” statutes — Ohio, 
Pennsylvania and Wisconsin. We call 
their statutes “simplification acts,” be- 
cause they do not only attempt to limit 
the security issuer’s notice, but aim di- 
rectly at the elimination of certain docu- 
ments. 


The most seasoned of these statutes 
is Ohio’s, of which the dominant note 
is struck in a clause which exonerates 
a corporation when it “treats any person 
in whose names shares ... stand on 
record ...as the absolute owner there- 
of, with full competency, capacity and 
authority to exercise all rights of owner- 
ship thereof irrespective of any knowl- 
edge or notice to the contrary.’’2° 


An even more direct attack on docu- 
mentation is made by the Pennsylvania 
simplification provisions,2! which are part 
of the Commercia] Code, and by the Wis- 
consin act, which uses almost identical 
language.?2 Both specifically provide that 
a corporation shall incur no liability if 
it transfers shares with certain enumer- 
ated documents, which, for executors and 
administrators, are limited to certificates 
of letters, signature guarantees, and tax 
waivers. 


Pennsylvania’s act diifers widely from 
Ohio’s and Wisconsin’s in other features. 
The simplification provisions of Penn- 
sylvania are merely a small part of the 
Commercial Code, which contains exten- 
sive provisions on many other phases of 
stock transfer. It also contains a manda- 
tory clause, requiring the corporation to 
transfer when the necessary documents 
are presented.2% 


There have not yet been any signifi- 
cant legal decisions testing the efficacy 
of the simplification acts. We can report 
only on practice, on which our evidence 
is strangely sparse and _ inconclusive. 
One broad generalization may be made. 
In no states, and in no company, has the 
standard procedure in “irregular” stock 
transfers been changed. Each simplifica- 
tion act is limited to one state, while most 
transfers have some interstate aspect. 
Most likely the corporation is “foreign,” 
and no one seriously contends that simpli- 


Maurice H. Merrill, in Unforgettable Knowl- 
edge, 34 Mich. L. Rev. 474, 478 (1936) presents a 
group of cases in which a bank was charged with 
the knowledge of a former employee. These deci- 
sions may not be the best, but they did happen. 


2>Ohio Rev. Code, 1953, §1701.38. This section, 
in the General Corporation Law, is supplemented 
by §§1839.01-.02 in the Fiduciary Law, and 
§2109.29 in the Probate Law. 


2Uniform Commercial Code §§8-401—8-406 (1952 
ed.) 12A Purd. Penn. Stat. §§8-401—8-406 (1953), 
and related sections. 


Wis. Stat., 1953, §§180.85, 186.851. 
UCC §8-401(1). 
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fication acts can offer much protection to 
foreign corporations, or to the domestic 
transfer agents of foreign corporations. 


If the corporation is not foreign, the 
estate which owns the stock may be. If 
neither is foreign, some of the benefi- 
ciaries may be. There is no general agree- 
ment on how many contacts must fall 
within the jurisdiction of the simplifica- 
tion act. Consequently, standard prac- 
tice even in “simplified” states remains 
much as in other states. At most, the 
simplification acts have introduced a 
streamlined procedure that may be used 
in a limited class of intra-state trans- 
fers. 


Disregard of Statute 


There is another disturbing observa- 
tion to be made about the simplification 
acts. Although some transfer agents have 
simplified procedures in a limited class of 
cases, it appears that many transfer 
agents have refused to simplify at all. 


In Ohio, for example, the rules of the 
Cleveland Stock Transfer Association re- 
flect a broad simplification.24 On the other 
hand, transfer agents of issuers in 
Columbus, Toledo, and Cincinnati have 
indicated that they place no faith in the 
simplification act, and follow the same 
procedures as are used in other states.?5 


A similar division appears in Penn- 
sylvania. Two leading Philadelphia trans- 
fer agents report substantial simplifica- 
tion of practice where both the issuer and 
the estate (as well as the transfer 
agent) are located in the state. Con- 
formity has been promoted by an edu- 
cation program conducted by the Amer- 
ican Law Institute at its Philadelphia 
headquarters, and by the spontaneous 
activity of certain Philadelphia lawyers 
who have set out to interpret the Com- 
mercial Code to the legal and banking 
professions. On the other hand, a single 
report from Pittsburgh indicates that no 
simplification of practice has resulted 
there 


In Wisconsin, there are few transfer 
agents to consult. One Milwaukee com- 
pany reports some simplification in its 
own practice; but its trust department 
reports that it still submits full docu- 
mentation to other transfer offices. 


Reasons for Non-compliance 


We have tried to track down the rea- 
sons why some transfer offices decline to 
simplify intra-state transfers under sim- 
plification statutes. In every case the 





**Rules 2 and 3 appear to dispense with copies 
of wills and court orders, if the fiduciary for a 
decedent presents a reasonably recent certificate 
of appointment. CCH, Stock Transfer Guide p. 
1159 (current, 1955). The preamble to the rules 
says that they are recommended for Cleveland 
transfer agents of Ohio corporations. The Cleve- 
land Trust Company, one of whose officers fath- 
ered the simplification movement, seems to have 
simplified transfers very broadly. 


Correspondence with Mr. Howard Cole of the 
University of Michigan Legislative Research Cen- 
ter. 


answer is the same: the statute does 
not adequately protect. Each act leaves 
some loophole through which liability for 
an improper transfer may fall upon 
security issuers. The non-conforming is- 
suers believe that the danger of incurring 
liability for an improper transfer is too 
great a risk to be run. 


In the Ohio act, the narrowest loop- 
hole is in the provision that— 


co 


. this section does not relieve the 
corporation from any liability which it 
otherwise would have . . . for participat- 
ing in bad faith with a fiduciary in the 
breach of any duty of the latter.”26 


Another section of the Ohio legislation 
has an apparently broader loophole — 


“This section does not protect any such 
issuer who participates with a fiduciary 
in a breach of his trust with knowledge 
of such facts that the action of such issuer 
amounts to bad faith.”27 


In the Pennsylvania legislation (which 
is the Commercial Code), the loopholes 
are more involved. The issuer is express- 
ly made liable “unless the transfer was 
registered in conformity with Section 
8-401,”28 The important question in Penn- 
sylvania is therefore whether the trans- 
fer conforms to section 8-401. This sec- 
tion proves to incorporate two other sec- 
tions, which incidentally involve others; 
and any failure to conform to the result- 
ing concatenation of requirements pre- 
sumably destroys the immunity. From 
section 8-402, it appears that the issuer 
is liable for making a simplified trans- 
fer if it “has notice that the person 
signing the indorsement has no power to 
make the indorsement.” Many transfer 
agents fear that the issuer is thereby 
charged with notice of all the applicable 
laws of various states which might bear 
on the transferor’s power. 


There is one very common instance 
in which the Code expressly and inten- 
tionally excludes the possibility of a 
simplified transfer. Under section 8-403 
the issuer is expressly bound to inquire 
into the rightfulness of a transfer which 
is made to a fiduciary in his personal 
capacity. This appears to be an adapta- 
tion of the well-known rule that a bank 
is charged with notice where it receives 
a fiduciary’s check for the fiduciary’s 
personal debt, — an admittedly suspi- 
cious transaction. But transfers to the 
fiduciary personally are not nearly s0 
unusual in estate cases. Probably there 
is no more frequent class of individual 
fiduciaries than spouses and other mem- 
bers of the family. And in a great ma- 
jority of such cases, the fiduciary is 4 
distributee, if not the sole distributee. 
Hence, the result of the Code is to re 
quire documentation in the run-of-the- 
mill case of a family executor or ad- 


%Qhio Rev. Code, 1953, §1701.38(E). 
217d. $1389.02, last sentence. 
83UCC §8-404. 
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ministrator. The principal benefit of the 
Code is reserved for corporate fiduciar- 
ies. But these are the fiduciaries who 
have least need of statutory aid; they 
have recourse to nominee registrations 
and indemnity agreements, or both. 


Since we have no reports from Wiscon- 
sin transfer offices which decline to 
simplify, we do not know what loop- 
holes in the Wisconsin law, if any, have 
given difficulty. The statute does permit 
the corporation to incur liability where— 


“the corporation has actual knowledge that 
the person signing the endorsement had no 
power, authority or capacity to make such 
indorsement, or was acting wrongfully in 
making such indorsement . . .”29 


The statute also defines what circum- 
stances shall amount to “actual knowl- 
edge” of a corporation.®° 


CHOICE OF SIMPLIFICATION ACTS 


While the Committee is in favor of 
Stock Transfer Simplification Acts in 
principle, it has not been able to agree 
on a particular simplification formula. 
For several years, the Uniform Commer- 
cial Code, Article 8, has been the most 
conspicuous contender for universal ac- 
ceptance, and has the respected support 
of the American Law Institute and the 
National Conference of Commissioners on 
Uniform State Laws. Although this com- 
mittee has twice proposed amendments 
to the Code, which have been rejected 
by the Code sponsors, a majority of the 
committee continues to favor adoption 
of Article 8 with or without amendments. 
However, a substantial minority of the 
committee opposes the Code, which is 
meeting very great obstacles in legisla- 
tures outside Pennsylvania. 


In 1954 this committee proposed a 
simplification act of its own, which has 
been further revised in 1955 by Francis 
T. Christy, author of the well known 
treatise on stock transfer. With both 
these drafts, and the Commercial Code, 
before it, an Illinois State Bar Associa- 
tion committee has decided to try to de- 
velop an entirely new model. 


The committee believes that uniformity 
is vital to any true legislative solution of 
the problem. However, the first step 
is to find a formula which meets the de- 
mands of enough groups to secure uni- 
form acceptance. The committee is un- 
able at this time to unite in indorsing a 
particular act. It recommends, however, 
that various states adopt such simplifica- 
tion acts as may recommend themselves, 
and that the search for a uniformly ac- 
ceptable pattern be continued. 


STANDARDIZATION OF PRACTICE 


Some of the present difficulties with 
stock transfer can probably be alleviated 


———— 


"Wis. Stat. (1953) §180.85(4). 
"Id. $180.85 (5) (¢). 
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without legislation. These include the 
difficulties which arise from lawyers’ un- 
familiarity with the documentary re- 
quirements of transfer agents, and with 
the shortest cuts to meeting these re- 
quirements. They include also the diffi- 
culties which arise from transfer agents’ 
requiring excessive documents because of 
incomplete analysis of the law. 


In this field, Colorado has made signal 
progress in developing standard, short, 
printed forms which greatly reduce the 
number of papers formerly obtained, 
certified, and forwarded by fiduciaries, 
and eventually examined, analyzed and 
filed or returned by transfer agents.®! 
After the standardized forms were de- 
veloped, their promoters carefully pre- 
sented them to the New York Stock 
Transfer Association for approval, and 
obtained insertion of a specific note 
about them in the transfer agents’ bible, 
the Stock Transfer Guide.?? 


We believe there are many other places 
in which state bar associations could do 
much to standardize documents, educate 
their members on their use, and confer 
with transfer agents to obtain acceptance 
of standardized procedures. 


INSURANCE 


Trust companies which act as transfer 
agents generally carry insurance which 
protects them against risks caused by 
forgery. This does not, however, protect 
them against losses due to legal errors 
in determining who had power or author- 
ity to transfer. 


This committee has attempted to ex- 
plore the possibility of a type of insur- 
ance which could be bought by security 
issuers, and paid for by charges to trans- 
ferors, made in lieu of documentation 
demands. Similar inquiries are said to be 
under way on behalf of various profes- 
sional transfer agents. One large trust 
company has advised us of its termina- 
tion of conversations on insurance pro- 
tection against unauthorized transfers. 
We understand that some other persons 
in the banking and insurance businesses 
are still studying the problem. 


CONCLUSIONS 


From our studies, we are persuaded 
that simplification of security transfers 
is not impossible. The accomplishments 
of private corporations in England can- 
not be beyond the capacities of private 
corporations in the United States. De- 
spite their imperfect successes, simplifi- 
cation laws have effected some. degree 
of simplification in at least three states. 


Substantial reform in American stock 
transfer practices can come only when 
simplification statutes are adopted in sub- 
stantially all the states, and when these 


31Based on correspondence of the committee 
chairman with T. Raber Taylor, of the Denver bar. 


32S$ee CCH, Stock Transfer Guide, p. 10,001 (cur- 
rent, 1955). 


statutes are substantially uniform among 
themselves. It is not likely to come unless 
there is also a well-organized educational 
campaign to accompany the statutes, 
and cooperation among the principal se- 
curity issuers and their transfer agents. 


In the light of the imperfect results 
reported from those states which now 
have simplification statutes, we believe 
that a form of simplification statute 
which can command uniform acceptance 
is yet to be evolved. We urge further 
study of the problem, with particular at- 
tention to evolving a type of statute 
which does not provoke conflicts among 
the various business interests which are 
necessarily affected. 





lem EO 
intensive 








More than ever before, the planning of 
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mediately available under one roof, Grace 
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provide such advice and assistance on a 
highly personalized basis. 
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at your convenience. 
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Along with study, we need experience. 
For this reason it is important that 
states should continue to adopt simpli- 
fication statutes, without waiting for the 
ideal code to proclaim itself. In states 
which have simplification statutes, the 
bar can study their effects, and join in 
efforts to persuade transfer offices to 
make the maximum use of statutory 
helps which are already here. Bar asso- 
ciations can also contribute by standard- 
izing and simplifying probate practice, 
so that proper documents are readily 
available to the practitioner. 


[Committee members: Charles Bunn, 
Madison, Wis.; Francis T. Christy, New 
York, N. Y.; Stanley G. Falk, Buffalo, 
N. Y.; Robert B. Fizzell, Kansas City, 
Mo.; Coll Gillies, Chicago, Ill.; John E. 
Hyre, Minneapolis, Minn.; Franklin B. 
Kellogg, New York, N. Y.; Creighton S. 
Miller, Chicago, Ill.; Daniel Partridge 
III, Washington, D. C.; T. Raber Taylor, 
Denver, Colo.; Millard Vandervoort, Bat- 
tle Creek, Mich. 


APPENDIX 


PROPOSED MopEL Act To SIMPLIFY 
TRANSFER OF STOCK BY FIDUCIARIES 


(Christy, Draft of May 6, 1955) 


Section 000. Simplification of the trans- 
fer stock by fiduciaries. 


(a) Definitions. In this section 000,— 


(1) “Beneficial interest” means and 
includes any interest as a legatee, dis- 
tributee, heir or creditor of a decedent 
or of the estate of a decedent, as a bene- 
ficiary under any trust, as a ward, as a 
creditor in any receivership, bankruptcy, 
reorganization, or assignment for the 
benefit of creditors, as a beneficial owner 
of shares of stock registered in the name 
of a nominee, or any like interest. 


(2) “Corporation” means and _in- 
cludes any corporation created under the 
laws of this state and which is the issuer 
of the stock subject to this section 000, 
and its stock transfer clerks and stock 
transfer agents. 


(3) “Fiduciary” means and includes 
an executor, administrator, trustee, guar- 
dian, committee, conservator, curator, 
tutor, receiver, assignee for the benefit 
of creditors, and nominee, regardless of 
whether the fiduciary is an individual 
or a corporation. 


(4) “Transfer” means a change on 
the books of the corporation in the regis- 
tered ownership of shares of stock and 
the issuance of a new certificate for such 
shares of stock. 


(5) “Shares of stock” include any in- 
terest in or right to shares of stock. 


(b) Responsibility of corporation for 
assignment of stock by a fiduciary. No 
corporation in making a transfer of 
shares of stock shall be bound to make 
any inquiry into an assignment of such 
shares by a fiduciary, including an as- 
signment to his individual name or to 
the name of his nominee, or to secure or 
examine any recorded or unrecorded docu- 
ment relating to the fiduciary relation- 
ship or to the assignment other than 


(1) a certificate by the court which 
appointed the fiduciary dated within six- 
ty (60) days prior to the transfer of 
such shares evidencing the appointment 
of the fiduciary, or if the fiduciary was 
not appointed by any court evidence satis- 
factory to the corporation that the fidu- 
ciary was duly named or appointed as 
such, and 


(2) a certified copy of a court order 
authorizing the assignment of such shares 
where an assignment without court order 
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would be void under the law of the state 
in which the fiduciary was appointed, 
unless, prior to the date of transfer, a 
person having or claiming any beneficial 
interest in such shares or someone legal- 
ly authorized to do so on his behalf shall 
have delivered written notice to the cor- 
poration that the assignment of such 
shares by the fiduciary was or would be 
a breach of a fiduciary duty to such per- 
son. In the absence of said written notice, 
the corporation may assume that the as- 
signment of such shares by the fiduciary 
was not in breach of his fiduciary duty 
and may transfer such shares without 
liability of any kind to any person hav- 
ing or claiming any beneficial interest 
in such shares. 


(c) Application. This section 000 
shall apply to every transfer occurring 
after the effective date of this Act, and 
shall be binding on all persons having 
or claiming any beneficial interest in a 
share of stock at the time of its transfer, 
regardless of the location of such per- 
sons or the location of the certificate 
representing the share of stock or the 
location of any assignment or delivery 
of the share or the certificate. 


(d) Tax obligation. Nothing contained 
in this section 000 shall be construed to 
affect any obligation on the part of a 
corporation with respect to the collec- 
tion of estate, inheritance, succession or 
other taxes imposed on a corporation by 
the laws of this state. 


(e) Inconsistent laws. All acts and 
parts of acts inconsistent with this Act 
are hereby repealed. 


A A A 


The Nominee Problem 


Prepared by a committee of the Amer- 
ican Society of Corporate Secretaries, 
Inc. for banks, trust companies and in- 
vestment firms, this booklet discusses the 
communication barriers inherent in 
nominee registration of stocks and pro- 
poses means by which interested parties 
can cooperate for greater mutual as- 
sistance. Although written by corporation 
officials, it is objective in approach and 
recognizes that growing nominee regis- 
tration is in step with today’s institu- 
tionalization of stockholding and saves 
the corporation a substantial sum in 
record-keeping and disbursing costs. 


A A A 


SOLICITATION COURSE 


The 31st Personalized Estate Planning 
and Trust Solicitation Course, conducted 
by Kennedy Sinclaire, Inc., at the Yale 
Club, New York City, was completed 
Saturday, September 24. The two-weeks 
course, held twice a year by the financial 
advertising agency, is part of a two-yeal 
over-all trust advertising and promotion 
program. The course, which was directed 
by Lawrence W. Payne of Kennedy Sit- 
claire, was attended by five trustmen. 
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PENSION AND PROFIT SHARING ERUSTS 


URING the year 1954-1955, the Com- 
mittee has continued to concern it- 
self with the four broad questions re- 
ported upon by the Committee last year: 


(1) The progress of the “Jenkins-Keogh” 
legislation, 

(2) The 1954 Internal Revenue Code and 
the Regulations to be issued under it. 

(3) Congressional investigations of pen- 
sion and welfare funds, and 


(4) State regulation of pension and wel- 
fare funds. 


Although there have been some sig- 
nificant developments in these areas over 
the past year, no very conclusive results 
can be reported with respect to any. 


(1) 


During the course of the session of 
Congress just ended there were some nine 
bills introduced in the House on the gen- 
eral subject of voluntary pension plans 
for individuals. Of these bills, only H.R. 9 
and 10 which are the same bills introduced 
last year under the same numbers came 
up for action. Hearings were held by the 
Ways and Means Committee late in June. 
The Administration expressed itself 
through the Secretary of the Treasury as 
sympathetic to the idea but as feeling 
that action should not be taken until 
general tax relief is possible. 


Over this general opposition of the 
Treasury Department as to timing and 
despite the vigorous opposition of the 
National Association of Manufacturers, 
the Ways and Means Committee in July 
approved H.R. 10 in a somewhat more re- 
stricted form for inclusion in the bob- 
tail tax bill which was in preparation 
but which did not emerge from the Com- 
mittee before adjournment. 


Thus, although the measure again 
failed of enactment, its sponsors feel 
that real progress has been made and 
hope for action during the next session 
of Congress. 


“Jenkins-Keogh” Legislation 


(2) Internal Revenue Code of 1954 


Proposed Regulations on the sections 
affecting employees’ trusts have not been 
released as of this date. (Ed. Note: Pro- 
posed Regulations were published Sep- 
tember 1, 1955.) It must be assumed that 
the new Regulations will not be material- 
ly changed except in the relatively few 
areas where the Code itself was changed. 
These are briefly reviewed below. 


a. Sections 402 and 403 liberalized the 
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treatment formerly accorded lump sum 
distributions under Section 165(b) of the 
1939 Code. 


b. Section 72 changed the rule for the 
taxation of annuities as previously in 
effect under Section 22(b) (2) of the 
1939 Code. The change was supposed to 
have been a liberalization, but it did not 
have such an effect as far as most quali- 
fied employees’ trusts are concerned. 


ec. Section 101 modified the rule for 
the taxation of death benefits up to 
$5,000 paid under a contract of the em- 
ployer as formerly provided in Section 
22(b) (1) of the 1989 Code. 


d. Sections 402(c) and 404(a) (4) 
liberalized the treatment of foreign situs 
employees’ trusts for the purpose of 
qualifying for tax exemption. 


e. Section 404(a) (3) (B) liberalized 
the rule regarding the deductibility of 
contributions made to a profit-sharing 
or stock bonus plan by one employer of 
an affiliated group of employers on be- 
half of the employees of one or more of 
the other employers of the affiliated 
group. Such deductions were not per- 
mitted under Section 23(p) (1) (C) of 
the 1939 Code. 


f. Section 404(c) extended the tax 
benefits of qualification to trusts under 
pension and welfare plans set up during 
a period of Government seizure. 


g. Section 404(a) (6) extended the 
latest allowable time for the payment of 
contributions to employees’ trusts by em- 
ployers on the accrual basis from 60 days 
after the close of the taxable year of 
accrual, as under Section 23(p) (1) (E) 
of the 1939 Code, to the date for filing 
the employer’s tax return, including any 
extensions of that date. 


h. Section 503 extended to employees’ 
trusts the penalty of loss of tax exemp- 
tion if the trusts engage in “prohibited 
transactions.” Under Section 3813 of the 
1939 Code, this penalty applied only to 
tax exempt organizations under Section 
101 of the 1939 Code. (H.R. 7151 was in- 
troduced in the House on July 1, 1955 in 
an effort to clarify Section 503, but no 
action was taken prior to adjournment.) 


i. Sections 511-514 imposed the con- 
cept of “unrelated business income” on 
qualified employees’ trusts. Under the 
1939 Code, it had applied, under Sections 
421-423, only to tax exempt organiza- 
tions under Section 101 of the 1939 Code, 


(3) 


The two Congressional subcommittees 
— one of the Senate Committee on Labor 
and Public Welfare and the other of the 
House Committee on Education and 
Labor — which were appointed last year 
to investigate employee welfare and pen- 
sion funds have since that time been re- 
questing and analyzing statistical data, 
conducting field examinations and hold- 
ing public hearings. Both subcommittees 
have rendered interim reports and, in 
general, agree on the following points — 


Congressional Investigations 


Present Federal and state legislation is 
inadequate properly to control and regu- 
late these funds. 

—Sufficient study in this complex field has 
not thus far been possible to form a 
sound basis for the recommendation to 
Congress of specific regulatory legisla- 
tion, 

-—Further study is recommended and in- 
tended, looking toward specific legislative 
action in the future. 


The Senate subcommittee made the fol- 
lowing statement, in part: 


‘. .. Of course we realize there is no 
legislative cure-all for a problem so com. 
plex and of such potential impact upon 
the national economy and the economic 
security of millions of American workers. 
However, several broad areas where 
legislative controls might be developed 
on a sound basis should be more fully ex- 
plored: 


“1. Full disclosure 


1. The subcommittee is convinced that 
complete disclosure provides the most 
effective single deterrent to malpractice, 
mismanagement, and waste. Therefore, 
consideration should be given to the 
feasibility of requiring all private em- 
ployee welfare and pension plans and 
funds to register and to file annual re- 
ports with a Federal agency, on a form 
to be prescribed by such agency, the in- 
formation to be made available to all in- 
terested persons. 


“2. Inspection and supervision 


Consider granting authority to a 
Federal agency to make periodical in- 
spections and examinations of the books, 
records, and accounts of all welfare and 
pension trust funds established through 
collective bargaining in an industry af- 
fecting interstate commerce. 
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“3. 

Consider the advisability of retaining 
section 302 (of the Labor Management 
Relations Act of 1947), in its present 
form, as the only Federal statute di- 
rected specifically at the regulation of 
collectively bargained welfare and pen- 
sion trust funds. If the Congress finds 
that the statute in its present form is 
unenforceable, then consideration should 
be given to its repeal and the enactment 
of new statutory language clearly ex- 
pressing the intent of the Congress and 
defining the extent to which the Federal 
Government should exercise its regula- 
tory functions in this field.” 


Enforcement 


These subcomittees have thus far been 
concerned mainly with collectively bar- 
gained rather than unilateral plans, and 
their attention has been directed primar- 
ily at welfare, as distinguished from pen- 
sion funds. Both, however, have indicated 
their intention to direct their efferts in 
the future to an examination of pension 
funds. 

(4) State Regulation of Pension and 

Welfare Funds 


Interest at the state level in the regu- 
lation of pension and welfare funds has 
quickened over the past year. More ques- 
tionnaires were distributed and at least 
seven states — California, Connecticut, 
Massachusetts, New York, Pennsylvania, 
Washington and Wisconsin — took legis- 
lative notice of the problem. 


Statutes were enacted in Massachu- 
setts and Washington, and a bill is still 
reported pending in Pennsylvania. The 
remainder did not become law. The 
Massachusetts bill has a fact-finding 
purpose as did the New York bill passed 
last year. Washington, however, becomes 
the first state to pass regulatory legis- 
lation in this field. A copy of the bill is 
appended. 


In vetoing a bill which passed the New 
York legislature, Governor Harriman ob- 
jected not to the purpose of the bill but 
only to certain inadequacies which were 
caused by premature action on the ques- 
tion without sufficient investigation. Up- 
on the completion of such investigation, 
he anticipates definitive legislation. 


There is very evidence that the coming 
year will see the enactment of more state 
legislation regulating employee pension 
and welfare funds. 


[Committee members: Norman Block, 
Greensboro, N. C.; Cecil P. Bronston, 
Chicago, Ill.; Francis H. Fairley, Char- 
lotte, N. C.; Richard H. Forster, Los 
Angeles, Cal.; Edward S. Hand, New 
York, N. Y.; Robert H. Jamisun, Cleve- 
land, O.; Denis B. Maduro, New York, 
N. Y.; Oscar T. Martin, Springfield, O.; 
J. Bruce Mitchell, Chicago, [ll.; Edwin 
S. Phillips, Buffalo, N. Y.; Edward H. 
Schlaudt, New York, N. Y.; Norman 
Stallings, Tampa, Fla.; William K. 
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Stevens, Chicago, Ill.; James K. Taylor, 
New York, N. Y.; Harry F. Weyher, New 
York, N. Y.] 


APPENDIX 
CH. 8, WASHINGTON LAWS OF 1955 
(Approved April 4, 1955) 


An Act Relating to employee welfare 
trust funds; making an appropriation; 
and providing penalties. 


Be it enacted by the Legislature of the 
State of Washington: 


Section 1. As used in this act: 


(1) “Commissioner” means the insur- 
ance commissioner of the state of Wash- 
ington. 

(2) “Employee welfare trust fund” 
means any fund established for employ- 
ees of one or more employers for provid- 
ing employees, their families or de- 
pendents medical or hospital care, dis- 
ability benefits, death benefits, retire- 
ment benefits, annuity benefits, health 
care services or any insurance benefits 
whether such benefits or services are to 
be paid directly from such fund or in- 
terest therefrom, or paid under contracts 
entered into by the trustees of the fund 
with an insurer or health care service 
contractor. 


(3) “Health care service contractor” 
means health care service contractor as 
defined in RCW 48.44.010. 


(4) “Insurer” means insurer as de- 
fined in RCW 48.01.050. 


(5) “Person” means any individual, 
company, insurer, association, organiza- 
tion, reciprocal or interinsurance ex- 
change, partnership, business trust, or 
corporation. 


See. 2. The commissioner may examine 
each employee welfare trust fund as often 
as he deems necessary, and the commis- 
sioner shall examine each employee wel- 
fare trust fund at least once every five 
years. The commissioner, for the purpose 
of this section, shall have the same 
powers and duties of examination as pro- 
vided in chapter 48.03 RCW: Provided, 
That the costs and expenses of the com- 
missioner and examiners shall be paid by 
the state. 


See. 3. (1) The trustees of every em- 
ployee welfare trust fund existing within 
this state shall be responsible for the 
maintenance of full and accurate records 
and accounts of the transactions and af- 
fairs of such employee welfare trust fund 
in conformance with generally accepted 
accounting practices and principles. 


(2) Such trustees shall promptly file 
with the commissioner a copy of the 
trust instrument or other instrument by 
which the employee welfare trust fund 
is established, together with all amend- 
ments thereto. Upon request of the com- 
missioner the trustees shall file with the 
commissioner such regular and/or special 


reports concerning the transactions and 
affairs of such employee welfare trust 
funds as the commissioner may from time 
to time deem to be necessary or advis- 
able for carrying out the purposes of 
this act. All such reports shall be open 
to inspection by the public in the commis. 
sioner’s office, and when obsolete shall be 
subject to destruction by the commis- 
sioner as provided in RCW 48.02.120. 


See. 4. (1) Each insurer and each 
health care service contractor that issues 
an insurance contract or health care ser- 
vices contract in consideration of money 
from any employee welfare trust fund 
shall promptly file with the commissioner 
a complete copy of every such contract 
together with all amendments or riders 
thereto. 


(2) Each such insurer or health care 
service contractor shall promptly file 
with the commissioner, a statement, on 
a form as prescribed and furnished by the 
commissioner, of the rate of all commis- 
sions and/or service fees or other similar 
fees or compensation paid or to be paid 
by such insurer or contractor in connec- 
tion with every such insurance contract 
or health care services contract, and the 
name of each person receiving any such 
payment. 


(3) Such contracts and statements 
shall be open to public inspection in the 
commissioner’s office, and when obsolete 
shall be subject to destruction by the com. 
missioner as provided in RCW 48.02.120. 


Sec. 5. The commissioner shall en- 
force the provisions of this act as pro- 
vided in RCW 48.02.080. 


Sec. 6. Any person aggrieved by any 
act, threatened act, or failure of the com. 
missioner to act shall have the right to 
a hearing and review thereof as provided 
in chapter 48.04 RCW. 


Sec. 7. Sections 2 and 8 of this act 
shall not apply to such an employee wel- 
fare trust fund where the trustee, or all 
of the trustees are subject to examination 
by the supervisor of banking of the state 
of Washington or the comptroller of the 
currency of the United States or the 
board of governors of the federal re- 
serve system. 


Sec. 8. Any person who fails to com- 
ply with the provisions of this act, or 
lawful order of the commissioner, made 
pursuant to this act, shall, upon convic- 
tion, be punished by a fine of not less 
than ten dollars nor more than one thov- 
sand dollars, or by imprisonment for not 


more than one year, or both fine and im- | 


prisonment, 


Sec. 9. 
30, 1957, there is appropriated from the 
general fund to the insurance commis- 
sioner the sum of forty-six thousand two 
hundred and fifty dollars or so much 
thereof as may be necessary to carry out 
the provisions of this act. 
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CHANGING CONCEPTS OF TRUST INVESTMENTS 


UR report will consist of two parts: 
first, what has been over the years, 
originally in England and later in the 
United States, the philosophy in invest- 
ing of trust funds; and second, what has 
been the effect on the laws of various 
States of this changing concept of what 
constitute safe and sound investments. 


In the 15th Century the chief form of 
wealth in England was land and the live- 
stock, tools, etc. required to produce a 
livelihood for the family and retainers. 
As industry became more widespread, 
the inclusion merely of land, livestock, 
and tools was not an adequate answer 
as regards trust investments. Money in 
different forms became the medium of 
exchange and the form of accumulated 
wealth. 


The use of money to represent goods 
then created in trust investing the prob- 
lem of conservation of principal as de- 
preciation in the “purchasing power” of 
money resulted in reduced amount of 
goods and services that could be pur- 
chased with the original monetary unit. 
Thus developed the concept of the dual 
duty of a trustee to provide daily bread 
for the beneficiaries and also insofar 
as possible to preserve the principal. Ob- 
viously this dual function cannot be ab- 
solutely in balance. 


AMERICAN HISTORY 

In the United States the changes in 
trust law inherited originally from Eng- 
land reflect the efforts of trustees and 
donors and their legal representatives to 
avoid insofar as possible this partial 
failure to furnish adequate income and 
also to preserve the original principal. 
Some authors express the conclusion that 
the primary duty is to the conservation 
of principal in the original monetary 
unit. Others, and this is perhaps the 
larger group, have given primary stress 
to the duty of the trustee not only to pro- 
vide reasonable income but also to en- 
deavor to conserve purchasing power even 
to the extent of somewhat more than a 
conservative risk to the principal. This 
Sroup particularly stresses the presumed 
intention of most donors that their im- 
mediate concern is for the current liveli- 
hood of their children, loved and known 
during their lifetime, rather than for 
grandchildren or great grandchildren or 
even strangers. A middle ground has 
been and is reflected in our current laws 
and court decisions in the United States 
aS Well as in England. 
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Changes of approach in the United 
States have been gradual, and evidently 
in step with industrial and monetary 
changes moving with increasing speed 
from East to West. Thus our early con- 
cepts of trust law were developed in the 
Eastern States and particularly in New 
England. The familiar Harvard College 
case of 1830, decided by the Supreme 
Judicial Court of Massachusetts, held 
that trust funds are always at hazard 
and that the judgment of the Prudent 
Man is a sound standard for the making 
of trust investments. This was a novel 
conception and the forerunner of changes 
in our thinking in the United States on 
trust investments as compared to the 
previous conceptions fostered by the early 
English law with a background of land, 
livestock and tools as a primary trust 
investment. Other States have been slow 
in following the lead of Massachusetts, 
and the movement toward the acceptance 
of the Prudent Man Rule has only in re- 
cent years followed the industrial devel- 
opment of different parts of our country, 
and only in the past 25 years has there 
been a real trend in that direction in the 
Middle West and in the far West. Part 
of the change has also come about as 
a result of reduction in interest rate 
return of secured obligations. 


Until the middle of the 19th Century, 
much of our country was still primarily 
agricultural. After the Civil War, rail- 
roads were developed rapidly throughout 
the Middle West and South, and the 
necessary funds were largely raised 
through sale of bonds with a very favor- 
able return from 5% to 7%, or even 
greater. Mortgages on real estate were 
also available in large amount as more 
and more families moved into the West, 
and their farms were developed to a con- 
siderable extent through loans, funds 
provided from Eastern States or even 
from funds owned abroad. As towns were 
developed, municipal bonds were issued 
with rates upward of 5% and 6% inter- 
est. United States Government bonds 
carried similar favorable rates. 


After the turn of the Century this 
trend of rapid industrial development 
and corresponding higher rate securities 
continued in the Middle West and into 
the far West. Government bonds were 
issued at an attractive rate of interest 
netting 4% to 5%, and there was no 
vecasion for trustees to invest other than 
in Government bonds, municipals, real 
estate mortgages, and to some extent cor. 


porate bonds. The real test was as to 
the safety of bonds and mortgages of 
particular obligors. There were many 
defaults along the way, and the trust 
investment statutes of the various States 
were primarily concerned with estab- 
lishing rules as to what type of secured 
obligations could be purchased by trus- 
tees, setting out restrictions as to periods 
of continued payment of interest linked 
to maturity, etc. 


When the Federal income tax law be- 
came effective on March 1, 1913, the 
trust investment situation was effected 
to some extent. Interest on obligations of 
the Federal Government was specifical- 
ly exempted. Interest on municipal bonds 
was tax exempt in that power to tax 
obligations of state and local instru- 
mentalities was not granted to the Feder- 
al Government. 


Although income tax rates were very 
low, tax exempt obligations became more 
in demand with resultant improvement 
in market price and reduction in yield 
as compared with previous rates avail- 
able. There continued, however, to be an 
ample supply of mortgages at rates of 
5% and upward, and a constant flow of 
new corporate bond issues, normally at 
rates from 5% to 7%, and with such 
favorable returns available, the normal 
investment practice of trustees up to the 
period of the 30’s was to buy bonds and 
mortgages. Possibly some _ preferred 
stocks, usually at rates of 7% or 8%, 
were purchased in conservative amounts 
in trusts with specific broaa powers. 


CAME THE 30’s 


The depression days resuited in a ma- 
terial increase in the Government in- 
debtedness with monetary controls that 
resulted in lower interest rates on Gov- 
ernment bonds and on money in general. 
The controls were tightened as the Gov- 
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creased during the Second World War. 
Also as the debt mounted, there was more 
and more fear of inflation as the value 
of the dollar was reduced in purchasing 
power with increase in the cost of liv- 
ing, and industrial wages. 


As early as 1933 many trustees began 
to explore the advisability of purchasing 
high grade common stocks not only to 
increase yield to the beneficiaries but 
also to provide some possible protection 
against the inflationary tendencies, The 
leaders in this movement of stock pur- 
chasing by corporate trustees were the 
larger banks with adequate investment 
analysis departments and special knowl- 
edge of industry management problems. 
In Massachusetts, under the Prudent Man 
Rule, corporate trustees had at an early 
date begun to invest modestly in common 
stocks, and the percentage of stocks con- 
sidered to be prudent was stepped up. 
Trust companies in New York, Chicago, 
and other large cities began to buy com- 
mon stocks in accounts wherein the trust 
instrument provided broad discretionary 
powers. 


The American Bankers Association in 
the middle 30’s actively fostered legisla- 
tion in the various States giving broad 
investment powers to trustees, particu- 
larly by passage of some form of the 
Prudent Man Rule. Most. of the States 
new have relatively broad trust invest- 
ment statutes. The courts in some States 
have given broad interpretation to trust 
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investment statutes even though there is 
no specific Prudent Man Rule in the 
State. Practically all large corporate 
trustees now invest a considerable portion 
of discretionary trusts, including pen- 
sion and profit sharing funds, possibly 
35% to 50% or sometimes more in com- 
mon stocks, diversified by industry and 
companies. The balance of the trust will 
normally be invested in diversified bonds, 
mortgages, real estate, or other so-called 
fixed investments. 


COMPARISON OF YIELDS 


Until the early part of 1955 when the 
stock market had a material rise, divi- 
dend rates on high grade common stocks 
returned from 5% to 64% on the pur- 
chase price. This return has been lowered 
in recent months due to the increase in 
market price and the continued practice 
of corporations to withhold approximate- 
ly 40% to 50% of their net earnings for 
expansion and adequate business re- 
serves. The bond market is still largely 
influenced by Government controls, al- 
though the yields on high grade bonds 
of 20 to 30 year maturity have increased 
in recent months from an average ap- 
proximating 3% return to about 3%%. 


AVERAGE YIELD — FROM YEAR OF PURCHASE 
UNTIL END OF 1953 


Purchases 
Made During Stocks Bonds 
1952 5.8% 3.1% 
1951 6.2 3.0 
1950 7.4 2.9 
1949 8.5 2.8 
1948 8.2 2.8 
1947 8.0 2.8 
1946 7.0 2.8 
1945 yf Be 2.7 
1944 8.3 2.8 
1943 8.6 2.8 
1942 10.3 2.8 
1941 8.9 2.8 
1940 1.9 2.8 
1939 7.3 2.8 
1938 (Bi 2.8 
1937 6.3 2.8 
1936 5.8 2.8 
1935 7.6 2.9 
1934 9.2 3.0 
1933 11.0 3.1 
1932 13.2 3.2 
1931 6.4 3.2 
1930 3.8 3.3 
1929 3.1 3.8 
1928 3.6 3.4 
1927 4.9 3.4 
1926 5.7 3.5 
1925 6.0 3.5 
1924 8.1 3.6 
1923 8.7 3.6 
1922 9:0 3.7 
1921 1g 3.8 
1920 9.0 3.8 


The foregoing table covers 33 separate 
sets of results. By the end of 1953 stocks 
had produced a higher average return in 
32 instances — bonds only once. However, 


since payments in recent years have been 
substantially above earlier years, the 
average return has been raised quite 
considerably since 1948. It might be of 
interest to examine the typical (median) 
return received. 


The median or typical return occurs at 
that level where half of the years from 
time of purchase until 1953 show a larger 
dollar income and half of the years re- 
veal a smaller dollar return. Calculations 
are thus not influenced by a few very high 
payment years which tend to pull up and 
distort an average. 


No. of TYPICAL YIELD 
Years (Between time of 
Held purchase and 1953) 
Purchases (To end Corporate 
Made in of 1953) Stocks Bonds 
1952 2 5.9% 3.05% 
1951 3 6.2 2.95 
1950 4 4.3 2.9 
1949 5 8.9 2.8 
1948 6 8.8 2.8 
1947 7 22 2.8 
1946 8 doth 2.7 
1945 9 7.4 2.6 
1944 10 8.45 2.7 
1948 11 8.7 2.8 
1942 12 9.75 2.8 
1941 13 ve 2.8 
1940 14 6.35 2.8 
1939 15 5.4 2.8 
1938 16 5.9 2.8 
1937 17 4.9 2.8 
1936 18 4.6 2.8 
1935 19 6.1 2.8 
1934 20 7.4 2.85 
1933 21 8.9 2.85 
19382 22 10.8 2.9 
1931 23 5.2 2.9 
1930 24 3.3 2.9 
1929 25 2.6 3.0 
1928 26 3.1 3.0 
1927 27 4.3 3.0 
1926 28 5.0 3.1 
1925 29 5.15 3.2 
1924 30 6.8 3.2 
1923 31 7.4 3.2 
1922 32 7.5 3.25 
1921 33 9.2 3.3 
1920 34 7.6 3.3 


In a balanced portfolio of 35% to 50% 
in common stocks and the remainder of 
the account in bonds and mortgages, the 
net yield to beneficiaries before payment 
of trustees’ fees will approximate an 
average of 4%. This is still not a favor- 
able yield as compared with the return to 
beneficiaries prior to 1930. 


During this period in which the pur- 
chase of common stocks by trustees has 
become a widespread practice, there has 
obviously been a change in the concept 
as to what constitutes sound trust i- 
vestments. It is recognized of course that 
stocks are not a complete protection 
against inflation, but the accompanying 
diagram indicates that there has been 
a relatively close correlation between 1- 
crease in dividends of high grade com- 
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non stocks and the reduction in the pur- 
hasing power of the dollar. 


PERTINENT FACTORS 


Factors affecting trust investment dur- 
ng the past 25 years include: 


1. In the early twenties, two-thirds 
fallfamily units earned less than $3,000 
er year, this group receiving approxi- 
nately one-third of the total cash in- 
ome. Today more than 70% of all family 
nits earn more than $3,000 per year, and 
his group receives approximately 90% 
f the total income. This redistribution 
{income has resulted in a tremendous 
crease in purchasing power in the 
ands of a vast number of people and 
as added to the requirements for shop- 
ing areas, schools, churches, roads, and 
ublic utilities. The economy is now sup- 
orted by a broad base which should have 
ome stabilizing influence in a business 
ecession. 


2. Pensions, unemployment insurance, 
and social security have made definite 
changes in our business and industry, and 
should have a tendency to level off de- 
pression in our economy. 


3. The increasing power and strength 
of unions add to the possibility of in- 
creasing wages with possible resulting 
reduction in purchasing power of our 
monetary unit. 


4. Due to the heavy increase of Gov- 
ernmental and private debt, there is a 
definite possibility of continued “man- 
aged money” and the control of interest 
rates on a relatively low basis, as com- 
pared to the level of interest rates pre- 
vailing in the period prior to 1930. 


5. Governmental price support to 
farmers has to some extent become a 
part of our economy. There is some indi- 
cation that this may level off, but politi- 
cally this is not a settled matter. We 
have also had other price support situ- 
ations at various times through stock- 
piling of lead, zine, copper, and other 
commodities. 


6. The Employment Act of 1946 
charges the Government with the respon- 
sibility of promoting employment, produc- 
tion and purchasing power. This law as- 
sumes that the Government must main- 
tain employment, and obviously this has 
political implications as regards carry- 
ing out this mandate. 


The rapid industrial progress of the 


United States in the past 75 years is 
shown in the accompanying chart, which 
also indicates that industrial stock prices 
have followed the same genera] upward 
line. The dips and flurries along the 
way underscore the requirement of con- 
stant sound judgment by a trustee, 
backed up by continuing sound analysis 
of business, industry, and Government. 


THE LAW 


Just as all Gaul was once divided into 
three parts, so the states of the Union 
fall in the main into three categories 
with respect to their trust investment 
law. These may be called Prudent Man 
Rule, Modified Prudent Man Rule and 
Legal List. 


PRUDENT MAN RULE 


The landmark case in the trust in- 
vestment field, is, of course, Harvard 
College vs. Amory. The court stated the 
following oft-quoted language: 


“All that can be required of a Trustee to 
invest, is, that he shall conduct himself 
faithfully and exercise a sound discretion. 
He is to observe how men of prudence, 
discretion and intelligence manage their 
own affairs, not in regard to speculation, 
but in regard to the permanent disposition 
of their funds, considering the probable 
income, as well as the probable safety of 
the capital to be invested.” 


As a rationale the court said: 


“Trustees are justly and uniformly con- 
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sidered favorably, and it is of. great im- 
portance to bereaved families and orphans, 
that they should not be held to make good, 
losses in the depreciation of stocks or the 
failure of the capital itself, which they 
hold in trust, provided they conduct them- 
selves honestly and discreetly and care- 
fully, according to the existing circum- 
stances in the their 
If this were held otherwise, no prudent 
man would run the hazard of losses which 
might happen without any neglect or breach 
of good faith.” 


discharge of trusts, 


Since the Harvard College case many 
of the States have, by a sometimes slow, 
difficult and arduous process, either 
through their judicial or legislative 
branches accepted the Prudent Man doc- 
trine. Many States have made this shift 
in recent years by statutes, prompted in 
no small part by recommendations made 
by the American Bar Association and its 
members. Other States have been more 
hesitant due, perhaps, to the fear that 
individual trustees, particularly a trus- 
tee who is a member of the family, ought 
not be given broad discretionary powers 
by statute. Corporate trustees, in con- 
sidering with counsel the different inter- 
ests of members of the family, will nor- 
mally suggest that broad discretionary 
powers be granted in the instrument. 


MOopIFIED RULE 


An example of the position of those 
States not willing to go all the way in 
the acceptance of a Prudent Man Statute, 
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is New York which represents the second 
general category: Modified Prudent Man 
Rule. 

New York first took a stand on the 
extent of a trustee’s investment powers 
in King vs. Talbot, 40 N. Y. 76 (1869). 
The court used Prudent Man language 
but then appreciably narrowed the scope 
of the trustee’s discretion by saying: 
“This necessarily excludes all specula- 
tion, all investments for an uncertain 
and doubtful use in the market, and, of 
course, everything that does not take 





into view the nature and object of the 
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trust, and the consequences of a mistake 
in the selection of the investment to be 
made.” A minority of the court stated 
that unless the trust funds were in- 
vested in government or real estate 
securities the trustee would be personally 
liable for any loss. By the end of the 
19th Century, the minority opinion had 
become the law of New York through the 
construction placed on the majority opin- 
ion by the courts in subsequent litigation. 
Then during the first decades of this 
century the Legislature enacted a series 
of statutes specifying the securities in 
which trustees might invest. 


Finally, in 1950, the Legislature 
shifted to its present Modified Prudent 
Man Rule. The New York statute now 
provides a list of types of securities in 





FOOTNOTES TO TABLE ON PAGE 847 


*Where available, year of enactment is indicated. 


1Trustees generally follow practice of California 
trustees. 


2Constitutional amendment required. 
3By decision in Fox v. Harris, 141 Md. 506. 


4By decision in Harvard College v. Amory, 26 
Mass. 446 (1830). 


5Statute has two variations from the model stat- 
ute. First the standard is that of a prudent trustee 
rather than a prudent man. Secondly, common 
stocks are not expressly mentioned as being per- 
missible trust investments. Minnesota counsel are 
of the opinion that these exceptions are not im- 
portant as a practical matter. 


®8In the absence of a grant of investment au- 
thority in the instrument, a Mississippi trustee 
should secure the approval of a court of competent 
jurisdiction before making investments. 


7TBy decision; legislation being considered. 
S8Modified rule. 


®By decision; see Peckham v. Newton, 15 R.I. 
321. 


19°Case law suggests courts will apply prudent 
man rule where trustee invests in securities not 
included in list. 


l1iBy decision in Scoville v. Brock, 81 Vt. 405 
(1908). 


12However, it appears that Virginia, based upon 
judicial interpretation of the statute, is operating 
under the prudent man rule. See Koteen v. Bick- 
ers, 163 Va. 676 (1934) and Powers v. Powers, 
174 Va. 164 (1939). 


13Investment in stock permitted under certain 
conditions. 
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, which a trustee may invest “provided 


that investment is made only in such se- 
curities as would be acquired py prudent 
men of discretion and intelligence in 
such matters who are seeking a reason- 
able income and the preservation of their 
capital.”” Among other things, a trustee 
may now invest up to 35% of the aggre- 
gate market value of the trust fund in 
stock. 
LEGAL LIST 

The third general category, Legal List, 

may be represented by Louisiana. Its 


statute provides: “Unless otherwise pro- 
vided in the terms of the trust ... the 


STATUS OF INVESTMENT LAW 





trustee shall invest the trust funds only 
in the following classes of securities, 
which shall be known as the ‘legal list’.” 
There then follows a list of the types 
of securities which, as might be ex- 
pected, does not include stock. 


The “status of law” table is based on 
reports filed by the Committee members. 
It will be seen that in all States where 
changes have been made in the recent 
past, the trend has been to liberalize 
and expand the investment powers of 
trustees. It should be kept in mind 
that even in Legal List States, an instru- 
ment may give the trustee broad invest- 
ment powers and thus remove the limits 


imposed by a statute that would other- 
wise be applicable. 


[Committee members: Charles F. C. 
Arensberg, Pittsburgh, Pa.; Harry M. 
Bardt, San Francisco, Cal.; Sperry But- 
ler, New York, N. Y.; Harrison F. Dur- 
and, New York, N. Y.; Francis D. Foley, 
Burlington, Vt.; Louis S. Headley, St. 
Paul, Minn.; W. S. Henley, Hazlehurst, 
Miss.; Fred J. Hoffmeister, St. Louis, 
Mo.; Robert H. Jamison, Cleveland, O.; 
Robert C. Lovejoy, Janesville, Wis.; Rob- 
ert Neill, Jr., St. Louis, Mo.; Fred B. 
Noble, Jacksonville, Fla.; John Rogers, 
Tulsa, Okla.; Brooke Tibbs, Milwaukee, 
Wis. ] 














Prudent 

Legal Man No 
State List Rule* Statute 
Ala. - x 
Ariz. Xi 
Ark, - 1955 
Se 1943 
Caio; 19512 
Conn. 1949 
=e 1953 
De a. x 
rs 1953 
- a x 
Ida. - 1949 
Ill. 1945 
Ind. x 
Ta. x 
i —_— 1949 
_—_——— x 
La. xX 
ee 1945 
oe x3 
Mass. —__ x4 
Mich. __. x 
Minn, __ 19435 
Migs... x6 
a X7 
Mont. x 
Neb. X13 ~~ 
Nev. 1947 
N. H. 19498 
N. J. 19518 
N. M. 1951 
Ney. 19508 
N.C. — x 
a x8 
Ohio x8 
Okla x 
Ore. 1953 
a 19498 
SS a x9 
| a X10 
S. D. x 
Tenn. 1951 
Tex. x 
Utah 1951 
vt... = X11 
Va. wie 
Wash. __ 1947 
W. Va. xs 
"s __. X13 


wre. x 


Footnotes on page 846. 
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SIGNIFICANT TRUST AND PROBATE DECISIONS” 


ADOPTION 


The following three cases involve in- 
terpretations of a Massachusetts statute 
passed in 1950 which provides that in 
making orders for adoption, the judge 
“when practicable’ must “give custody 
only to persons of the same religious 
faith as that of the child.” 


Petition of Goldman, 1954 A.S. 745, 
121 N. E. 2d 843 (Mass.). Petitioners 
who were of the Jewish faith sought to 
adopt twins whose natural parents were 
Roman Catholics. Children were illegiti- 
mate and the adoption had the consent 
of the mother who knew the faith of the 
petitioners, although she knew nothing 
else about them. It was found, partly on 
oral evidence, that many Roman Catholic 
couples of fine family life and excellent 
reputation, able to provide twins with 
a material status equal to or better than 
petitioners and with whom twins could 
be placed immediately, had adoption ap- 
plications on file. 


HELD: The oral evidence offered be- 
low was sufficient on which to make find- 
does not violate First 
Amendment of the U. S. Constitution or 
corresponding portion of Massachusetts 
Constitution since statute does not subor- 
dinate one religion to another, nor does 
it require, prevent or hamper the exer- 
cise of religious freedom. 


Petition of Duarte, 1954 A.S. 853, 122 
N.E. 2d 890 (Mass.). The mother of the 
child consented to the adoption. Notice 
was given to the child’s father, but he 
did not appear and object to the adoption. 
There was no appearance in opposition 
to the adoption. The natural parents are 
Roman Catholics; the adopting parents, 
Protestant. The court took judicial 
notice that in the predominantly Roman 
Catholic area in which the parties lived, 
there were pending many applications for 
placement of Roman Catholic children in 
Roman Catholic homes. Petition denied. 


HELD: These facts were not matters 
of common knoweldge of which the court 
could take judicial notice and use as a 
basis for concluding that it was not 
“practicable” to grant the petition. The 
court compared this decision to that in 
the Goldman case (supra) where the 
judge made his findings based on evi- 
dence presented. There was no such evi- 
dence in the case at bar. 


“Digests of some of the decisions previously re- 
Ported in TRUSTS AND ESTATES are omitted; cita- 
ton to T&E report is shown in parentheses. 
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PAUL E. IVERSON 
Los Angeles, Cal.: Committee Chairman 
Ellis v. McCoy, 1955 A.S. 121, 124 
N.E. 2d 266 (Mass.). Arrangements were 


made for adoption before the birth of 
illegitimate child. Petitioners, who are 
suitable adoptive parents, paid the medi- 
cal expenses. They took the child from 
the hospital to their home. The mother, 
a Roman Catholic, then learned that the 
petitioners were Jewish. She filed a mo- 
tion to withdraw her consent to the adop- 
tion and petitioned that she or some 
other suitable person be appointed guar- 
dian with custody. 


HELD: As a matter of law the judge 
could permit the mother to withdraw her 
consent. The judge, in effect, held that 
it was not “practicable” to grant the 
petition. 


In re Holibaugh, 33 N. J. Super. 
Court 229, 109 A. 2d 705 (N. J.). Adult 
adopted shortly before death. Natural 
brother and natural half-brother filed 
caveat against probate of will. Motion 
to dismiss caveat. 

HELD: Granted. Because of adoption 
natural relative had no interest in estate. 
The statute in force at the time of the 
death of the decedent governs, not the 
statute in force at the time of adoption. 


Estate of Calhoun, 44 A.C. 405, 282 P. 
2d 880 (Calif.). (T&E, Sept. ’54, p. 819.) 


ATTORNEYS’ COMPENSATION 


In re Gleason’s Estate, 74 So. 2d 360 
(Fla.). 


HELD: Services of counsel for pro- 
ponent of second will which was held 
void because it was secured by undue in- 
fluence, did not benefit the estate and 
they could claim nothing from it, not- 
withstanding they acted in good faith. 


BEQUEST OF RESTRICTED STOCK 


Elson v. Security State Bank of Aller- 
ton, 67 N.W. 2d 525 (Iowa). Plaintiff 
inherited five shares of stock in the de- 
fendant bank. The bank refused to record 
the stock in plaintiff’s name, contending 
that its by-laws required that the stock 
be first offered for sale to stockholders 
before being sold and transferred to 
other parties. Plaintiff alleges conver- 
sion and claims damages. 


HELD: The requirement that stock 
shall first be offered to the corporation 
and then to the stockholders before it is 
transferred obviously means that the 
stockholder must make these offers before 
he voluntarily transfers his stock, not 


that he must make them before he dies. 
The by-law does not apply to the situa- 
tion which arises when, because of a 
stockholder’s death, transmission or de- 
volution of his shares is inevitable. 


CLAIMS 


In re Gibbs’ Estate, 280 P. 2d 556 
(Wyo.). Ancillary administrator who 
knew that entire estate of deceased 


person was insolvent if assets and lia- 
bilities of both domiciliary and ancillary 
estates were taken into consideration 
could properly pay creditors of ancillary 
estate the total amount of their claims 
filed with ancillary administrator pur- 
suant to notice to creditors and disre- 
gard claims of creditors who filed in 
domiciliary estate, being probated in an- 
other state, and who had not filed their 
claims in ancillary proceedings. 


White v. Mitchell, 279 P. 2d 950 
(Okla.). Under statute relating to cross 
demands and setoffs defendant who had 
performed legal services for decedent, 
for which he had not been compensated, 
was not deprived of his right to offset 
his claim for services against notes sued 
on by administratrix of decedent, and 
though he was not entitled to judgment 
over for the excess of his claim, which 
in itself was barred by limitations, the 
defendant was entitled to have his claim 
for services offset to the extent of the 
aggregate sum of the notes. 

Lieber v. Sherman, 274 P. 2d 815 
(Colo.). (T&E, Dec. ’54, p. 1149.) 


Harrison v. Harrison, 75 So. 2d 620 
(Ala.). A daughter-in-law claimed in 
quantum meruit for fair value for ser- 
vices rendered to her deceased mother- 
in-law. 

HELD: That services rendered by 
daughter-in-law are presumed to be 
gratuitous. 


COMMUNITY PROPERTY 


In re Adams’ Estate, 1382 A.C.A. 244 
282 P. 2d 190 (Calif.). Action by rela- 
tives of the intestate’s predeceased 
spouse to inherit as statutory heirs of 
the intestate, their share of that portion 
of the estate found to have been com- 
munity property of the intestate and his 
predeceased wife. 


HELD: Where husband after death of 
wife devoted his full time to market spec- 
ulations creating a substantial increase 
in his value of the estate, the increase 
due to such services would be his sepa- 
rate property and therefore proof that 
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over a period of ten years the husband 
commingled about $34,000 of commun- 
ity property with about $56,000 of sepa- 
rate property was not a sufficient tracing 
so as to require that the generalized as- 
sets be divided in proportion to the 
sources of the funds by which the residu- 
ary assets had been purchased. Trial 
court should have devised some formula 
by which proportion of increase due to 
such efforts could be computed and should 
have awarded such amount to the heirs 
of the husband as his separate property. 


JURISDICTION 


In re Stumer v. Hibbing, General 
Hospital, et al, 65 N.W. 2d 609 (Minn.). 
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Special administration of the estate was 
ordered. Later, in accordance with the 
will, decedent’s brother was appointed 
executor and the attorneys who had 
represented the special administrator 
continued to represent the estate. The 
final account included allowance to the 
attorneys of fees for representing special 
administrator, expenses and fees in the 
general administration. Plaintiff was dis- 
charged from his duties as executor. A 
year later he brought action against the 
attorneys to recover attorneys’ fees paid 
and allegedly unnecessary expenses in- 
curred, on the ground that the Probate 
Court had been without jurisdiction in 
the administration proceedings in that 
the petition for appointment of executor 
contained a false statement of fact as 
to the place of residence of the plaintiff- 
executor and that it was acknowledged 
before a Minnesota notary while in 
South Dakota. 


HELD: The statutory provision that 
“no defect of form or in the statement 
of facts in any petition shall invalidate 
any proceedings” may be relied upon to 
provide a basis for jurisdiction of the 
Court. Since the Probate Court had juris. 
diction, its order allowing final account 
and discharging the representative in 
the administration proceeding could be 
assailed by persons privy to the estate 
only in a direct proceeding and not on 
collateral attack. 


Estate of Fagan, 66 N.W. 2d 920 
(Ia.). Fagan was killed in an automobile 
collision in Johnson County, Iowa, and 
Pilger was injured. Both were residents 
of Illinois, where administration was 
commenced on the Fagen estate. The 
Fagen car was insured by a company li- 
censed to do business in Iowa. Pilger 
procured the appointment of an ad- 
ministrator for the Fagen estate in 
Johnson County Iowa, and then filed 
claims aggregating $45,000 for _ in- 
juries arising from the automobile acci- 
dent. The Illinois administrator sues to 
set aside the Iowa appointment on the 
ground that the decedent had no property 
in Iowa subject to administration and 
that the court had no jurisdiction to 
make the appointment. 


HELD: If a non-resident decedent in- 
curs liability covered by a public liability 
policy issued by a company licensed to 
do business in Iowa the cause of action 
is the property of the decedent’s estate 
authorizing administration in the county 
where such liability was incurred. 


In re Noble’s Estate, 73 So. 2d 873 
(Fla.). Proceeding by administrator in 
County Judges’ Court to declare entire 
estate homestead property and to direct 
distribution to person entitled to receive 
it, contested by mother of decedent. 


HELD: Where the homestead charac- 
ter of property was put in issue County 
Judge had jurisdiction under statute to 


determine homestead status of property & 
from the circumstances of its use and 
such action was a violation of constity. 
tion provision giving the Circuit Courts 
exclusive original jurisdiction in mat. 
ters involving title to real estate, 


In re Way Estate, 379 Pa. 421, 109 A. 
2d 164 (Pa.). (T&E, Mar. ’54, p. 271.) 





2d 190 (Pa.). (T&E, May ’55, p. 456.) 


In re Craig Estate, 379 Pa. 157, 109 A. | 


t 
DISTRIBUTION 


In re Nawrocki’s Estate, 200 Or. 660, 
268 P. 2d 363 (Ore.). Where realty js 
mortgaged for debt of testator and 
thereafter will is made devising mort. 
gaged property, devisee is entitled to 
have exoneration out of any residuum 
not specifically devised, if such residuum 
is sufficient for the purpose, and if no 
different intent appears in the will. 


Estate of Sorensen, 44 A.C. 333, 281 "4° 


P. 2d 870 (Calif.). (T&E, June ’55, p. 
549.) 
HEIRSHIP ° 


Succession of Steinberg, 76 So. 2d 744 
(La.). Petitioner, a cousin, alleged that 
he was the only living relative of the 
deceased; that all ihe other relatives had 
been killed in Russia during Nazi occu- 
pation. The only evidence presented was 
hearsay. 

HELD: The evidence was not sufficient 
to establish his claim. Collateral kindred , 
claiming as heirs must establish the 
death of the relatives in the descending 
lines. 5 


Estate of Quinn, 43 C. 2d 1785, 278 
P. 2d 692 (Calif.). (T&E, Mar. 55, p. 
269.) 


JOINT ACCOUNT 


King v. Merryman, 86 S.E. 2d 141 
(Va.). The decedent left seven children 
surviving to whom he left all of his 
property, share and share alike. Several ¢ 
years before death he had created a joint 
account with his daughter, Mrs. Lottie 
King. After the father’s death Mrs. King ¢ 
drew out the balance of the account and 
did not account to the estate for it. The 
remaining children charged that the ac- 
count belonged to the estate. 


HELD: In the absence of a statutory 
presumption of gift in such cases, owner- 
ship of the account must be determined 
on common law principles. The evidence 
was insufficient to establish gift intent, 
therefore Mrs. King must account to the 
estate for the balance in the account. 


INHERITANCE BY MURDERER 4 
Dutill v. Dana, 113 A. 2d 499 (Maine). 
(T&E, July ’55, p. 623.) 
POWERS OF APPOINTMENT q 


Fiske v. Warner, 109 A. 2d 37 (N. 
H.). Testator devised property in trust 
for daughter for life and gave daughter 
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perty 





*general power to appoint by will to those 


> and to whom property should go upon her 
stitu- death, and provided that in default of 
Ourts appointment property should go to her 
mat- issue. Prior to executing her will, daugh- 
ter irrevocably released her general 
09 A, power of appointment and restricted it 
71.) to a special power to appoint only to de- 
sendants and spouses of descendants. 
09 A. *»*paughter then appointed to a son, his 
6.) wife, and their sons. Her other son 
t sought to compel distribution to him of 
one half of the trust property under the 
. 660, | equitable doctrine of New Hampshire 
Ity is that property subject to a general power 
and | of appointment which has been exercised 
mort. | by the donee may be treated as an asset 
ed to | of donee’s estate to the extent necessary 
iduum | to satisfy the claims of the donee’s 
iduum creditors, and claiming to be a creditor 
if no | by virtue of being a pretermitted heir. 
1. HELD: The property passed to the ap- 
3, 281% -pointees. The property did not become 
55, p. part of the donee’s estate since the gen- 
eral power was never exercised. The 
e estate in which a pretermitted child of a 
donee may share does not include the es- 
2d 744 | tate of the donor. 
oi Butler v. Citizens and Southern Na- 
es had | tional Bank, 86 S.E. 2d 520 (Ga.). 
occu. | Testator left the residue of his estate to 
.d was | trustees to pay the income and such por- 
tion of the corpus as might be necessary 
ficient for the support of his wife and gave his 
: wife the power of appointment over the 
indred » . é . 
h the | CouPUS: The wife failed to exercise the 
saline power of appointment and the will had 
* failed to provide for a gift over in the 
event of such failure. 
5, 278 HELD: The determination should be 
55, P. made as of the wife’s death and a brother 
therefore took the estate. The testator 
had created an executory trust vesting 
d 141 the full title to the property in the trus- 
orm tees so that no right of reversion or other 
of his interest remained in the testator at the 
siete time of his death which could be in- 
a joint herited by his wife. Upon the failure of 
Lottie the life beneficiary to exercise the power 
: of appointment a resulting trust was 
s. King @ : i 
at anil created by operation of law revesting 
‘t. The the property in the estate of the testator 
is a and the heirs of the testator must there- 
fore be determined at that time rather 
- than at the time of his death. 
atutory 
owner- 
rmined REMAINDERS 
vidence | In re Rowley’s Estate, 126 C. A. 2d 
intent, | 571, 272 P. 2d 911 (Calif.). (T&E, Sept. 
to the | 54, p. g24.) 
ount. 
Nelson v. Iglehart, 205 Md. 129, 106 
@ A. 2d 115 (Md.). Under the terms of a 
faine). | “ill property was left to a group of 
beneficiaries with a gift over to surviv- 
ing members of the group upon the death 
‘ of any member of the group. The lan- 
37 (N. | S4age of the will was such as to indicate 
n trust the testator’s intention that the members 
ughter of the group took an absolute estate, sub- 
‘ ject to defeasance upon their respective 
STATES 1 Octoper 1955 





deaths leaving surviving members. The 
limitation over with respect to the last 
survivor was impossible of application 


since there would be no further “sur- 
vivor.” 
HELD: The last survivor took a fee 


simple or absolute estate which passed 
under the terms of his will and there was 
no intestacy nor distribution to the heirs 
at law of the original testator. 


STIRPITAL GIFTS 


Ballenger v. McMillan, 205 Md. 94, 
106 A. 2d 109 (Md.). The Deed of Trust 
provided that upon the death of the last 
surviving child of the Grantor the trust 
should terminate, “. . . and the principal 
of the trust estate shall go to all of the 
descendants of the said (Grantor) then 
living to be divided among 
stirpes and not per capita... 


HELD: Maryland would recognize a 
per stirpes distribution where the in- 
tent is clearly shown. This reverses prior 
Maryland decisions. 


them 


” 


per 


By ENTIRETIES 

Sevel v. Swarzman, 33 N. J. Super. 
Court 198, 109 A. 2d 685 (N. J.). Hus- 
band and wife took title as tenants by 
entireties, then executed agreement pro- 
viding for inheritance of 50% by heirs 
of one first dying. Wife first dying, de- 
vised her undivided % interest to her 
brother who brought suit for construc- 
tion of her will. 


TENANCY 


HELD: Parties to agreement were at- 
tempting to accomplish that which would 
have been accomplished had they taken 
title as tenants in common, with an agree- 
ment that the survivor was to have a life 
interest in the % interest of the prior de- 
ceased spouse, with the remainder in 
some person of the blood of the person 
so first dying. The parties did not con- 
template that the agreement meant those 
persons designated by the statute of de- 
scent. Husband has fee simple title to a 
Y% interest with remainder of the latter 
¥% interest to wife’s brother. 


TRUSTS — BENEFICIARIES NECESSARY 
PARTIES 


Alvin v. McDonald, 276 S. W. 2d 957 
(Tex.). Suit to cancel mineral deed on 
ground of fraud. 


HELD: Beneficiaries of trust executed 
by grantee named in mineral deed were 
necessary parties in a suit to cancel 
deed, and failure to join them precluded 
determination of issues. 


TRUSTS — CONSTITUTIONAL LAW 


Gordon v. Gordon, 1955 A.S. 55, 124 
N.E. 2d 228 (Mass.). Petition for judg- 
ment that a beneficiary had lost his 
rights under his father’s will. In his 
will, the decedent, an orthodox Jew, pro- 
vided, in part “If any of my said chil- 
dren shall marry a person not born in 
the Hebrew faith —” any gifts to said 


child are revoked. The son married a non- 
Jew who later was converted to Judaism. 
The probate judge ordered payments to 
the son to cease. 


HELD: The provision of the will must 
be capable of being understood as of 
May 11, 1949, the date of marriage, on 
which the 
ense Jewish or 


date wife was not in any 
Hebrew. The action of 
the court in declaring a forfeiture of the 
beneficiary’s not in violation 
rious freedom nor 
in contravention of the First or Four- 
teenth Amendments of the Iederal Con- 
stitution nor Aris. 1 or 


tion of Rights. 


rights 
of the guaranty of rel 


2 of the Declara- 
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grass, 275 P. 2d 860 (Ore.). Testamentary 
provision requiring, as a condition to 
beneficiary’s taking, that she prove that 
she had not, before the age of 32, em- 
braced the Roman Catholic faith or mar- 
ried a man of that faith, was not viola- 
tive of the Fourteenth Amendment to the 
United States Constitution since no state 
action was involved and the limitations 
of the Amendment do not apply to en- 
croachments by individuals unassociated 
with state action. 


TRUSTS — CY PRES 


Faulkner’s Estate, 128 C.A. 2d 710, 
276 P. 2d 818 (Calif.). (T&E, Jan. ’55, 
p. 83.) 


TRUSTS — REMAINDERMEN 


Benson Estate, 380 Pa. 213, 110 A. 2d 
412 (Pa.). Testatrix provided that all 
trusts created by will, not already ended 
by own limitations, should cease at ex- 
piration of 50 years and then all legacies 
should be paid over absolutely “to the 
parties entitled thereto.” 


HELD: By “parties entitled thereto” 
testatrix meant the parties entitled to 
the income from the principal. The in- 
tent of testatrix gathered from the sur- 
rounding circumstances indicates that the 
corpus was intended to be given to the 
religious beneficiaries receiving income 
during the period of the existence of the 
trusts. 


Schneider's Will, 68 N.W. 2d 576 
(Wis.). The residue of decedent’s estate 
was left “to my trustee in trust for the 
benefit of my daughter — for a period 
of 5 years after my death, she to re- 
ceive the income thereof during said 
period.” That article then went on to 
provide that on the death of Janet prior 
to the 5 years, the trust should continue 
until her youngest child should reach 21, 
when the corpus shall be divided among 
her husband and their children. This 
proceeding is brought to determine the 
disposition of the trust should Janet 
survive the 5 year period. 


HELD: A reading of the whole will 
indicated an intention that the testator 
wanted this entire portion of the trust 
to go to Janet and that the court must 
supply this omission of the testator. 


TruSTS — REVOCATION 


Lail v. Lail, 132 A.C.A. 130, 281 P. 2d 
885 (Calif.). (T&E, June ’55, p. 551.) 


Trusts — RULE AGAINST PERPETUITIES 


Kelly v. Womack, 268 S.W. 2d 903 
(Tex.). (T&E, Apr. 54, p. 427.) 


TRUSTS — STATUTE OF FRAUDS 


Rowe v. Palmer, 277 S.W. 2d 781 
(Tex.). Nephews and niece of aunt en- 
tered into oral agreement after her death 
for equal distribution of her property 
but thereafter aunt’s will, which be- 
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queathed nearly all of her estate to her 
niece, was found and was duly probated. 


HELD: No constructive trust was cre- 
ated nor could be imposed on share of 
estate claimed by nephews, although a 
constructive or resulting trust is not in- 
hibited by statutes dealing with requisites 


of an express trust; an express parol 


trust relating to realty cannot be en- 
forced and alleged oral agreement was 
barred insofar as realty was involved 
by Statute of Frauds, Statute of Trusts, 
and Statute on Conveyances. 


TRUSTS — TERMINATION 


Bosler Estate, 378 Pa. 333, 107 A. 2d 
443 (Pa.). (T&E, Nov. ’54, p. 1063.) 


TRUSTS — TRUSTEE’S COMPENSATION 


Estate of McLaughlin, 43 C. 2d 462, 
274 P. 2d 868 (Calif.). (T&E, Dec. 754, 
p. 1150.) 


TRUSTS — TRUSTEE’S DISCRETION 


Amoskeag Trust Company v. Went- 
worth, 111 A. 2d 198 (N. H.). Will pro- 
vided as follows: “and the income and 
such portion of principal as in the judg- 
ment of said Amoskeag Savings Bank 
may be reasonable and proper, to be from 
time to time paid to my said son or for his 
benefit in order that his personal necessi- 
ties and needs may be paid.” 


HELD: The trustee does not have 
discretion as to payments of income to 
the beneficiary, and the use of either 
income or principal did not extend to the 
payments which the trustee would find 
contributed to the beneficiary’s happi- 
ness, contentment and peace of mind 
regardless of his need for them since the 
testatrix in creating the trust used the 
words “necessities” and “needs.” 


In re Ward Estate, 342 Mich. 172. 
The will left the residue of the estate 
to the widow in trust, she to “use said 
trust fund and said net income as it 
shall appear to her to be reasonably 
necessary, having regard to the mode of 
life accustomed by myself and herself 
during my lifetime with full power to 
my said executrix to sell and convey any 
and all property, real estate or personal, 
acting upon her judgment therein and 
without waste or unnecessary diminution 
or destruction thereof, keeping and pre- 
serving the corpus of said property to 
be turned over at her death to my heirs, 
as more particularly hereinafter di- 
rected.” While she was trustee, in ap- 
proving the accounting, the court ap- 
proved the payment of $200 per month 
as reasonably necessary for the use of 
the widow. At the time of her death, she 
had drawn approximately $8,000 less 
than the sum total approved by the 
Court. The administrator of her estate 
petitioned for instructions as to the 
right of her estate to receive from the 
trust fund the $8,000. 

HELD: The Probate Court had no 


authority to create the obligation of ® 


$8,000 in addition to the amounts acty. 
ally disbursed by the trustee for hey 
use. The express language of the wil] 
authorized withdrawals from the fund jn 
such amount as her judgment and rea. 
sonable desires might dictate, and she 
was not authorized to withdraw more 
than she deemed necessary in order to 


augment her own estate. Furthermore, ‘ 


although the Michigan statutes allow a 
testamentary trustee to be compensated 
for his services in such amount as the 
Court shall deem to be just and reason. 
able, the widow did not at any time ask 
for such compensation for her services 
and thereby waived her right to trustee’s 
fees. 


Zdanowick v. Sherwood, 110 A. 2d 290 
(Conn.). Will gave life estate to wife (pe. 
titioning executrix) until she died, re. 
married “or spends any of the funds 
which she has received from me at the 
time of my death toward the support of 
my son, Anthony John Vena, which would 
be contrary to my desire.” The trustee 
was given the sole right to determine if 
the wife violated this provision. The son 
was over twenty-one. Under a Connecti- 
cut statute a mother is obligated to sup- 
port her son in the event he becomes 
poor and unable to support himself, even 
though he is an adult. 


HELD: The provision in the will pro- 
viding for the forfeiture of the widow’s 
interest in the estate if she used any 
of the income for the son’s support is 
invalid as contrary to the public policy 
embodied in the statute. 


TRUSTS — TRUSTEE’S DUTIES 


Hanna Estate, 379 Pa. 136, 108 A. 2d 
703 (Pa.). On appeal from dismissal of 
petition for citation to personal repre- 
sentative of deceased fiduciary to show 
cause why account should not be filed, 
after lapse of over thirty years, 


HELD: Where the existence of a trust 
is conceded, a beneficiary does not lose 
his interest by lapse of time, however 
great. The personal representative of 
the deceased fiduciary must account, may 
at audit produce evidence of payment, 
disclose distribution, or the existence of 
a family settlement by all parties in in- 
terest. 


TRUSTS — TRUSTEE’S LIABILITY 


Hutchings v. Louisville Trust Co., 276 
S.W. 2d 461 (Ky.). (T&E, June ’55, p. 
551.) 


Rodgers v. Herron, 85 S.E. 2d 104, 
(S. Car.). Testator left. his property in 
trust to pay the income to his widow dur- 
ing her widowhood and upon her death 
or remarriage in equal shares to his chil- 
dren. After some years the widow indi- 
cated to the trustee that she would like 
to get married and she inquired whether 
there was any way of doing so without 
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forfeiting her right to the income. The 
trustee’s reply was in the negative each 
time and the widow gave no further in- 
dication of an intention to get married. 
Later one of the children wrote to the 
trustee, advising that her mother was 
“married, or at least I understand it 
would be called married, because she has 
been living with him for at least six 


%* years.” Still later another daughter wrote 


to the same effect. The trustee made no 
further inquiry or investigation to de- 
termine whether the widow had remar- 
ried. She had already contracted a com- 
mon law marriage. The children sued 
to require the trustee to stop making 
payments to the mother and to recover 
the payments improperly made since the 
date of the common law marriage. 
HELD: The trustee was liable for pay- 


ments made since the first letter from 
one of the daughters advising that the 


_mother had remarried. The inquiry of 


the widow as to what would happen if 
she did get married did not put the 
trustee on notice that she had married 
and did not obligate the trustee to make 
further inquiries. But the first letter 
from one of the daughters alleging a 
marriage did put the trustee on inquiry. 


Trusts INTER VIVOS 


Farkas v. Williams, 121 N.E. 2d 344, 
(Ill. App.). In decedent’s safe deposit 
boxes were found four applications for 
stock of Investors’ Mutual, Inc. and four 
documents entitled “declaration of trust.” 
In each instance the application and the 


‘ accompanying declaration of trust were 


executed simultaneously. Each declara- 
tion provided that during decedent’s life- 
time all cash and dividends were to be 
paid to him for his own personal ac- 
count; upon decedent’s death the title 
to any stock subject to the declaration 
was to vest absolutely in a named bene- 
ficiary; during decedent’s lifetime he 
had the right to sell, redeem, exchange 
or otherwise deal in the stock subject to 
the declaration, and upon any sale or 
redemption the trust should terminate 
as to the stock sold or redeemed and the 
decedent would be entitled to proceeds 
of such sale or redemption for his own 
account; the decedent had the right to 
change the beneficiary or revoke the 
agreement; and the death of the bene- 
ficiary would operate as a revocation of 
the trust. Decedent paid for the stock 
with his own funds. This action was 
brought by the administrators of de- 
cedent’s estate to determine the validity 
of the declaration of trust. 

HELD: The declarations of trust were 
testamentary in character and invalid 
since the beneficiary had no enforceable 
interest in the corpus or the income of 
the trusts. (Reversed by Illinois Supreme 
Court, 5 Ill. 2d 417.) 


VALUATION 
In re Simpson, 32 N. J. Super. 85, 107 


OctopeR 1955 


A. 2d 827 (N. J.). Testatrix gave legacy 
and authorized executors to pay in kind. 
Executors accounted for securities only 
at inventory value, and not at appre- 
ciated market value, and sought to dis- 
tribute to legatee at inventory value. 
Exceptant contended securities to be dis- 
tributed in kind in satisfaction of legacy 
should be valued at current market price. 


HELD: In making distribution in kind, 
the fair market value of the securities 
at time of transfer governs. 


WIpow’s STATUTORY ELECTION 


In re Wolf’s Estate, 307 N. Y. 280, 
121 N. E. 2d 224 (N. Y.). (T&E, Oct. 
54, p. 966.) 


WILLS — EXECUTION 
Wright Estate, 380 Pa. 106, 110 A. 2d 
198 (Pa.). (T&E, Apr. 55, p. 367.) 


In re Estate of Robinette, 279 P. 
716 (Ariz.). (T&E, May ’55, p. 460.) 


2d 


In re Atohka’s Estate, 282 P. 2d 737. 
(Okla.). 

HELD: There is substantial compli- 
ance with requirement that attesting 
witnesses sign at testator’s request if 
testator, by words or conduct, apprises 
witnesses of his desire that they sign; 
but his mere physical presence during 
signing is not necessarily such compli- 


ance, 











LAST DAYS OF 
FAMED HAZARD’S PAVILION 


Hazard’s Pavilion was the scene of 
every big indoor event in Los Angeles 
of the ’80’s and ’90’s. Torn down to 
make way on the site for the pres- 
ent Philharmonic Auditorium, it was 
in its last days of glory in 1903. That 
same year this Bank established its 
Trust Service. In the more than fifty 
years since, Southern Californians 
have continued to think first of Secu- 
rity-First for their every Trust need. 
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In re Watkins Estate, 75 So. 2d 194 
(Fla.). Testator executed his will in the 
presence of two witnesses to whom he 
acknowledged it as such; however, one of 
the witnesses failed to sign. 


HELD: Probate denied since it did not 
meet the statutory requirements. that 
there be two witnesses. 

Phifer v. McCarter, 76 So. 2d 258 


(Miss.). Testator signed his will before 
bringing it into the presence of the wit- 
nesses, but he presented it to them and 
acknowledged it to them as such. One of 
the witnesses read the will aloud in the 
presence of the testator and the other 
witness and then they both signed it. 

HELD: The will met the statutory re- 
quirements for execution. 


WILLS — INJUNCTION AGAINST 
CHANGING 
Remele v. Hamilton, 273 P. 2d 403 
(Ariz.). (T&E, Jan. ’55, p. 84.) 


WILLS — INTERPRETATION 


Estate, 
word 


” 


In re Hornby’s 
(Ida.). The in the phrase 
or his heirs” as used in testamentary 
disposition to named beneficiary “or his 
heirs” resulted in words of substitution, 
not of limitation, and provided for alter- 
native gift to named beneficiary in 


272 P. 2d 1017 
“or” 


or, 


case of his death, to his heirs. 
i 
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Estate of Resler, 
2d 1 (Calif.). 


43 C. 2d 726, 278 P. 
(T&E, Feb. ’55, p. 180.) 


WILLS — MULTIPLE WILLS 


In re Howarda’s Estate, 278 P. 2d 622 
(Utah). The last two of four holographic 
instruments executed by testatrix did not 
dispose of her entire estate, and hence 
did not revoke the two previous instru- 
ments, in view of facts shown as to 
magnitude of estate and provision in 
third instrument that bequest in original 
instrument to one who had since died 
should be paid to certain children of such 
beneficiary, so that district court proper- 
ly admitted all instruments to probate. 


WILLS — MUTUAL WILLS 


Tod v. Fuller, 78 So. 2d 718 (Fla.). 
Husband and wife executed mutual wills 
leaving their estates to their daughter. 
After the wife’s death and husband’s re- 
marriage, he executed a new will leav- 
ing his entire estate to his second wife 
who was unaware of the existence of the 
mutual will. 


HELD: The daughter was entitled to 
the estate as provided by the mutual 
wills. However, it may be diminished by 
the amount of the second wife’s statutory 
dower. 


WILLS — REPUBLICATION BY CoDICIL 


In re Challman’s Estate, 127 C.A. 2d 


737, 274 P. 2d 439 (Calif.). (T&E, Dec. 
54, p. 1152.) 

In re Herbert's Estate, 131 A.C.A. 
805, 281 P. 2d 57 (Calif.). (T&E, May 


55, p. 455.) 


aq9: ©. 
55, p. 556.) 


2d 928 


Johnson, 
(T&E, June 


Johnson v. 
(Okla.). 
WILLS — RESTRICTIONS IN DEVISES 


Baldesberger 
113, 105 A. 2d 


v. Baldesberger, 378 Pa. 
713. Testator directed 


_ residue of farm with buildings be kept 


as home for single children and upon 
their death or marriage, devised same 
to son, Walter. Unmarried sister moved 


| away and built house elsewhere. 


HELD: Unmarried sister had privi- 
hee to occupy, not a life estate; unmar- 
ried sister had abandoned the privilege 
I given her, with same effect as if she had 
married or died; since all other children 
were married, devise of remainder to 
son was accelerated; he had become 
owner in fee simple. 

Cooper v. 383 Pa. 


Milikovsky, 30. 


i 6Testatrix devised premises to son and 


& equally among all 


daughter “to be used by them as a home 
and not to be rented or sold;” remainder 
grandchildren. Son 
and daughter leased premises to others. 
Grandchildren sought declaratory judg- 
ment. 








HELD: Quoted words were of no legal 4 
effect; the children had not forfeited thei; 
life estates. 


Stineman v. Stineman, 382 Pa. 153. 
Testator gave residuary estate, includ. 
ing coal and fire-clay therein, to his chi]. 
dren in fee simple. He then directed by 
mandatory words, that coal and fire-clay 
should not be sold unless sale was ap- 
proved by all of his children or theiy 
heirs. No trust was created in this por. 
tion of will. Preliminary objections were 
raised to Bill in Equity for partition of 
fee. 
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HELD: Plaintiffs are entitled to relief. 
Children of testator took a fee. An ab. 
solute gift cannot be limited or fettered 
by restrictions on sale or alienation. 
There was no gift or forfeiture in the 
event of sale. Prohibition against sale 
contained no period of duration and no 
time limit. 


WILLS — REVOCATION By SUBSEQUENT 
MARRIAGE 


Estate of Poisl, 44 A.C. 171, 280 P. 2d 
789 (Calif.). (T&E, May ‘55, p. 457.) 


WILLS — TESTAMENTARY CAPACITY 


Western State Hospital v. Wininger, 
196 Va. 300, 83 S.E. 2d 446. (Va.). The 
decedent was adjudged insane in 1931 
and committed to the Hospital where he 
remained until his death in 1950. He had ' 
written a letter on February 3, 1942 
which was held to be of a testamentary 
nature. The evidence showed that during 
most of the time he was an inmate of 
the hospital he had been allowed con- 
siderable freedom of locomotion, includ- 
ing the privilege of leaving the hospital 
alone and going into town. There was 
considerable testimony, both lay and 
medical, to the effect that during most 
of the time decedent had testamentary 
capacity, but there was no_ testimony { 
relating specifically to the day February 
3, 1942. 


a 


HELD: The commitment to the insane 
asylum raised a prima facie presumption 
of testamentary incapacity. 


[Committee members: Charles W. 
Bergman, Atlanta, Ga.; Charles B. Cum. 
ings, Flint, Mich.; Milton Harris, Win- 
chester, Va.; Parker Holt, Fort Myers, 
Fla.; Charles B. Kaufmann, Davenport, 
Ia.; Eric A. McCouch, Philadelphia, Pa.; 
Jones Meyers, Chicago, Ill.; Franklin 
Riter, Salt Lake City, Utah; Raymond 


T. Sawyer, Jr., Cleveland, O.; J. Nicholas 
Shriver, Jr., Baltimore, Md.; John J. 


Walsh, Jr., echoes. Mass.; J. R. Wilson, 
FE] Dorado, Ark.; Charles A. Woods, Jr., 
Pittsburgh, Pa.; W. Albert Sanders, Phil- 
adelphia, Pa.; Willard R. Brown, Miami, 
Wia.; Harold F. Lichtsinn. Milwaukee, 
Wis.: John L. Russell, Alliance. 0.3 
Thomas J. Michie, Charlottesville, Va.] 
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NTATE AND FEDERAL TAXATION 


SHORT TERM AND CONTROLLED TRUSTS 


I. CLIFFORD CASE AND REGULATIONS 

HE ingenuity of taxpayers and their 
TD cent has been constantly at work 
in an effort to accomplish the splitting of 
income amongst members of the family. 
Among the devices tried has been the 
short term trust with the grantor as the 


* slle or one of the trustees with control 


of the investments and with the income 
payable to the wife or children, or both, 
for a short period of time. At the termi- 
nation of the trust the capital reverted 
to the grantor. Originally by Reg. 8&6, 
Art. 166-1, carried forward into Reg. 
111, Sec. 29.166-1(b), the Treasury 
sought to tax these trusts on the ground 
that they were the equivalent of a power 
of revocation and also upon the general 
grounds that the grantor might be re- 
garded in substance as the owner. These 
regulations are still in force for years 
beginning prior to January 1, 1956. 


On the whole the Treasury was gener- 
ally unsuccessful in taxing such short 
term trusts under Sec. 166. The Tax 
Court in Dunning v. Comm.' held that a 
reverter was not the equivalent of a 
power of revocation under Sec. 166, a po- 
sition subsequently sustained by the 
Supreme Court in Helvering v. Wood- 
after the Clifford decision and in fact 
sustained by that Court in the Clifford 
case itself. 


But the Treasury persisted. They were 
successful in their assertion that the in- 
come of an alimony trust is taxable to 
the husband.4 In Lucas v. Earl,® the 
Supreme Court held that the earnings 
of the husband are taxable to him, 
though he has previously made a con- 
tract with his wife that all his earnings 
should be received by them both jointly. 
Finally, the persistence of the Treasury 
was rewarded in 1940 by victory in the 
now famous Clifford case.® 


Clifford had executed a declaration of 
trust by which he declared that he held 
certain securities in trust for the benefit 
of his wife for five years unless either 


136 BTA 1222 (1937). 
*309 U.S. 344; 84 L. Ed. 796 (1940). 


8Helvering v. Clifford, 309 U.S. 331; 84 L. Ed. 
788 (1940). 


‘Douglas v. 
(1985). 


5281 U.S. 111; 74 L. Ed. 731 (1930). 
*Supra note 3. 





Willcuts, 296 U.S. 1; 80 L. Ed. 3 
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of them should die during that term, in 
which case the trust should terminate. 
The net income of the trust was payable 
to his wife at his discretion. At the termi- 
nation of the trust all undistributed in- 
come went to the wife, but the corpus 
of the trust reverted to him. The declara- 
tion of trust provided that he, as trustee, 
had power to vote the stock, to sell, ex- 
change, merge or pledge the securities 
in his discretion and otherwise invest at 
his discretion even in speculative securi- 
ties; that he might hold the securities in 
his own name or that of others indi- 
vidually. 

All of the income for the years in ques- 
tion was paid to his wife. The Treasury, 
however, taxed him with the income, as- 
serting that he had retained rights of 
possession, control and ultimate enjoy- 
ment of the income and that the arrange- 
ment was merely an assignment of future 
income taxable to him under Sec. 22(a). 


The Supreme Court established firmly 
and in the broadest terms the doctrine 
long urged by the Treasury in respect 
to these trusts. The Court sustained the 
Government’s theory that the grantor 
was taxable under Sec. 22(a), holding 
that the broad sweep of that section 
shows a Congressional intent to use to 
the full its taxing power. Technical 
niceties of the law of trusts could not 
longer serve as a refuge from surtaxes. 
The basic issue was stated to be whether 
the grantor, after establishing the trust, 
may still be treated for the purpose of 
the tax statutes as the owner of the 
corpus. In the absence of more precise 
standards fixed by statute or regulations, 
the Court held that the answer depended 
upon the terms of the trust and all the 
circumstances of the case, and that where 
the grantor is trustee and the benefi- 
ciaries are members of his family, 
scrutiny should be given lest what is 
really one economic unit be multiplied 
by two or more by devices valid under 
state law but not conclusive so far as 
Sec. 22(a) is concerned. 


The Court conceded that his control 
was that of trustee but held that since 
the income was merely reallocated among 
the group and he retained control over 
the investment, the trust did not effect 
any substantial change in his economic 
position. 


This statement, in the face of the 
fact that his wife did actually receive 
and was entitled to receive the income, 
the Court justified by arguing that Clif- 
ford retained the full enjoyment of all 
the rights he previously had; not, of 
course, his strict legal rights; but the 
benefits flowing to him indirectly through 
his wife, when added to the legal rights 
he did retain, aggregated a fair equiva- 
lent of what he previously had. 


The Treasury Department ultimately 
issued regulations’ (later amended’) 
specifically defining the factors which 
demonstrate the retention by a grantor 
of such complete control over a trust 
that he is taxable on the income there- 
from. Concisely stated, the more im- 
portant factors were: 


1. If the corpus or income will or may 
return to the grantor after a_ relatively 
short period. 


2. If the beneficial enjoyment of the 
corpus or income is subject to a power of 
disposition by the grantor. 


3. If the corpus or income is subject 
to administrative controls exercisable pri- 
marily for the benefit of the grantor. 


It was estimated that prior to the 
Treasury Regulations there had been 
over 300 cases in the courts, resulting 
from the Clifford case. After the regu- 
lations were issued, the Tax Court and 
various Federal courts continued to pass 
upon situations which the Commissioner 
claimed to be subject to the so-called 
Clifford case. 


It was not until February 19, 1953, 
that the regulations were really ques- 
tioned by a court. At that time the 
Treasury Department received a most 
startling setback, in Comm. v. Clark.® 
The case was the first decision in which 
the fundamental validity of the Com- 
missioner’s regulations was _ squarely 
passed upon. The Commissioner claimed 
that the grantors were taxable under 
Section 22(a), relying almost entirely 
upon the ten year minimum term pre- 
scribed in the regulations. 


7Treas. Dec. 5488 (1946-1 Cum. Bull. 19) Dee. 


29, 1945. 


®Treas. Dec. 5567 (1947-2 Cum. Bull. 9) June 30, 
1947. 


®(CCA 7th 1953) 202 F. 2d 94. 





































































The Court said that the regulations 
were void because they were unreason- 
able and arbitrary. This conclusion was 
closely intertwined with the Court’s view 
that the regulations were also unconsti- 
tutional. 


After the decision in the Clark case, 
the Commissioner announced!” that he 
would not appeal but would follow the 
decision only in cases having exactly the 
same issues and facts. In any event, the 
Clark case in effect sounded the death 
knell of the Clifford regulations. Un- 
doubtedly, this decision materially influ- 
* enced the drafting of these sections in 
the 1954 Internal Revenue Code. 





One probably should not have been so 
surprised at the Clark decision if the 
so-called Stockstrom cases!! were kept 
in mind. The Tax Court in its second de- 
cision said that the regulations did not 
have the force and effect of law, and 
that at that time they did not even 
“represent an administrative construction 
of the statute which had been uniform or 
of long standing,’ nor one where there 
had “been a reenactment of the statute 
subsequent to the change in the regula- 


1oRev. Rul. 54-48, I.R.B. 1954-6, 5. 


llLouis Stockstrom, 3 T.C. 255 (1944); Stock- 
strom v. Comm., (CCA 8th (1945); Estate of 
Stockstrom, 7 T.C. 251 (1946). 
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legislative approval of the change.” The 
regulations then simply represented “the 
Commissioner’s present construction of 
the statutory provisions,” and only to 
that extent were they “entitled to weight 
and consideration.” Then, the Court said: 
“If the Commissioner, as a matter of ad. 
ministrative policy, sees fit to construe 


the taxing statutes differently now than f lu 
anc 


may do so, but subject to review by the % 


he did at the time this case arose, he 


Courts. However, the mere change in re. 
spondent’s administrative construction of 
the Revenue Acts of Congress will not 
result, as petitioner seems to assume, in 
the over-riding of a line of decisions of 
this Court which, to the present time, 
have the approval of the highest courts.” 
Further, the Court said it is unnecessary 
to consider whether certain subsections 
of the respondent’s regulations cover the 
question of taxability of the income of 
the trusts here involved, for “as we have 
indicated, even if we do, they would not, 
in our opinion, represent a correct inter- 
pretation of the statute and would not, 
therefore, be valid.” 


In several subsequent decisions,!? the 
Court looked at the regulations at some 
length, and then concluded that it would 
decide the case under court decisions and 
since the regulations were not in con- 
flict therewith, the two read together 
were determining factors as to the tax- 
ability of income to a grantor. In Scofield 
v. Mauritz13 the Court referred to Mont- 
gomery’s Federal Taxes:1!4 “The Supreme 
Court legislated in the Clifford case. 
The Treasury legislates differently from 
the Supreme Court in the regulations. 
And the Congress is the only body hav- 
ing legislative power under the Constitu- 
tion.” 


As stated in Montgomery,!5 “The dis- 
couraging aspect of the entire matter is 
that of the cases decided since the pro- 
mulgation of the regulations, few have 
even mentioned the regulations. The con- 
clusion is irresistible, either that the 
Treasury itself does not look upon its 
regulations as clarifying the situation, 
or that its law officers choose to disre- 
gard the regulations whenever they see 
nt.” 


II. Basic PRINCIPLES UNDER 1954 CODE 


The treatment of grantor trusts under 
the 1954 Code is practically identical 
with the tax treatment under prior law, 
except now many rules that were left to 
court decision and administrative rul- 


12Shapero v. Comm., (CCA 6th, 1948) 165 F. 2d 
811; Farkas v. Comm., (CCA 5th, 1948) 170 F. 2d 
201; Kay v. Comm., (CCA 3d, 1949) 178 F. 2d 772. 
13(CCA 5th, 1953) 206 F. 2d 135. 


M4Montgomery’s Federal Taxes, 
and Gifts, 1952-52, page 297. 


Estates, Trusts 


1sMontgomery’s Federal Taxes, Estates, Trusts 


and Gifts, 1949-50, page 272. 


TRUSTS AND EsTA?&¢S 


cd 





tions, which might be construed as q %! 





« 


‘ 








whi 
ow! 
gen 


tio1 
att 
(to 
tak 
abl 


ie ¢ 
1S « 





as a % 


” The 
d “the 
on of 
ily to 
veight 
; Said: 
of ad. 
nstrue 


than } 


se, he 


- 


ings are codified. The new statute pre- 
serves prior legislation taxing income to 
the grantor where he retains potential 
penefit of the trust income or where he 
has the power to revoke the trust. 


A. Trust as a Conduit. In eases in 
which the grantor is regarded as the 
owner of any portion of a trust, the 
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general rule is that there shall be in- 
cluded in computing his taxable income 
and credits those items of income, deduc- 
tions, and credits of the trust which are 
attributable to that portion of the trust 
(to the extent that such items would be 
taken in account in computing the tax- 
able income and credits of an individual). 
For example, if the income of a trust 
is attributable to the grantor because he 
has reserved the power to revoke the 
trust and if the trust has incurred cer- 
tain expenses in connection with the 
production of such income, the income 


4 will be included in the income of the 


grantor and he will be allowed those 
deductions for such expenses which he 
could have been entitled to if the trust 
Pad not been created. If a proportion 
of the income is paid to a charity, such 
payment shall be treated as though made 
by the grantor and will be cumulated 
with his other contributions for pur- 
poses of the limitation on charitable con- 
tributions. 


B. Taxation regulated by Subpart E. 
Section 61 of the 1954 Code, the counter- 
p part of Section 22(a) of the 1939 Code, 
includes “all income from whatever 
source derived.” This is a language 
change from the 1939 Code, which stated, 
“in whatever form paid.” 


Subpart E taxes to the grantor in- 
come from a trust over which he may 
retain substantial dominion and _ con- 
trol. Here the 1954 Code brought to- 
gether the 1939 Code as to Section 166 
— where there is vested in the grantor 
the power to regain the corpus, and 
» Section 167 — where income from the 
trust may be distributed directly to the 
grantor, or may be accumulated to be 
distributed in the future to him; also cer- 
tain other sections where income was 
taxable to the grantor because of his 
powers of control or because of the in- 
substantial character of the trust. 


Under Subpart E, the commissioner 
can no longer invoke the broad provisions 
of Section 61 defining gross income 
“solely on the ground of dominion and 
control over the trust,” as Section 671 
of the 1954 Code provides that Subpart 
E shall be exclusive with respect to the 
taxation of such income. 


III. 


A. Adverse Party and Nonadverse 
Party. The terms “adverse party” and 
“nonadverse party” are defined in Sec- 
tions 672(a) and 672(b), respectively, 
as follows: 


DEFINITIONS AND RULES 


Adverse Party: “For purposes of this sub- 
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part, the term ‘adverse party’ means any 
person having a substantial beneficial in- 
terest in the trust which would be ad- 
versely affected by the exercise or non- 
exercise of the power which he possesses 
respecting the trust. A person 
general power of appointment the 
trust property shall be deemed to have a 
beneficial interest in the trust.” 


having a 
over 


Nonadverse Party: “For purposes of this 
subpart, the term ‘nonadverse party’ means 
any person who is not an adverse party.” 


While the language in the new Code 
is not identical to that used in the old 
Code, it may be assumed that Congress 
sought to reenact the adverse interest 
rule without any change. The House Com- 





mittee Report sums up the effect of the 
adverse party definition as _ follows: 
“Thus, as under existing law, a power 
is not attributed to the Grantor when 
held by a person who has a substantial 
interest in the trust property which is 
adverse to the interest of the Grantor.” 

With this in mind, it might be of some 
interest to note how courts have inter- 
preted the language in the old Code as 
a step towards defining the limits of 
the “adverse party” rule. 


In Carkhuff v. Comm.16 the grantor 
was taxable on trust income where he 


‘(CCA 6th. 


1936) 83 F. 2d 626 
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reserved the right to revoke with the 
consent of the trustee. Here, the test 
of “adversity” was not met. 


In another case, a grantor was not 
taxable on trusts created for his children 
despite certain rights reserved in three 
trustees who worked for him. Here, the 
trustee’s exercise of their powers could 
not benefit the taxpayer without the con- 
sent of a primary beneficiary.17 


In May v. U. S.18 the grantor reserved 
the right to revoke with the consent of 
a beneficiary. Two beneficiaries received 
$100 annually, a third beneficiary re- 
_ ceived $350 annually, and the wife of 
the grantor received the balance of trust 
income. Trust income for 1935 was al- 
most $10,000. The court held the grantor 
taxable. Here, the test of “substantial- 
ity” was not met. 


The test of substantiality cannot be re- 
duced to a simple mathematical formula. 
The courts are given a great deal of 
discretion by the statute and the quest- 
tion of substantiality may be determined 
in each case against the background of 
facts peculiar to that particular case. 


The importance of the new definitions 
may be fully understood only from the 
vital sections in Subpart E in which they 
are used. One or both of these terms may 
be found in the following Sections: 
674(a), 674(b) (3), 675(1), 675(2), 
676(a) and 677(a). One can see from 
these sections that where a power is held 
by a person other than the grantor, the 
question which must be answered in de- 
termining whether that power will be 
attributed to the grantor is whether the 
party is “adverse” or “nonadverse.” 


The specific reference to a general 
power of appointment in the definition 
of “adverse party” eliminates any doubt 
which may have existed as to the 
grantor’s taxability where such a power 
is in a third party, and coordinates Sec- 
tion 672(a) with Section 2041(b) (1)- 
(c) (ii). The latter exempts from the 
gross estate property over which certain 
general powers of appointment are held. 


B. Related or Subordinate Party. 
Section 672(c) of the Code defines a re- 
lated or subordinate party as any non- 
adverse party who is the grantor’s 
spouse if living with him; the grantor’s 
father, mother, issue, brother or sister; 
an employee of the grantor; a corpora- 
tion or any employee of a corporation in 
which the stock holdings of the grantor 
and the trust are significant from the 
viewpoint of voting control; or a sub- 
ordinate employee of a corporation in 
which the grantor is an executive. 


For the purpose of determining the 
grantor’s power to control the beneficial 
enjoyment of the trust (Section 674) and 
his retention of administrative controls 
Bradley, 1 T.C. 566 (1943). 

1840-2 U.S.T.C. 10821 (U.S.D.C.W.D.Pa. 1940). 
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(Section 675), the burden is placed upon 
the grantor of proving by a preponder- 
ance of the evidence that a related or 
subordinate party as defined above is 
not in fact subservient to the grantor’s 
wishes with respect to the exercise or 
nonexercise of any of the powers con- 
ferred upon such party. 


The prior Code contained no _ pro- 
vision dealing specifically with a related 
or subordinate party. However, the old 
Clifford Regulations!® contained the con- 
cept of a “related or subordinate trus- 
tee,” which included father, mother, is- 
sue, brother, sister, employee of the 
grantor, or subordinate employee of a 
corporation in which the grantor is an 
executive or in which the stock holdings 
of the grantor and the trust are signifi- 
cant from the viewpoint of voting con- 
trol. It may be noted that Section 672(c) 
of the 1954 Code adds to the class a 
corporation in which the stock holdings 
of the grantor and the trust are sig- 
nificant from the viewpoint of voting 
control while under the earlier regula- 
tions an employee of such corporation 
was specifically listed as within the sub- 
ordinate group but not the corporation 
itself. Another significant point is that 
under the prior law a power held by 
the grantor’s spouse or by a related or 
subordinate party may be attributed to 
the grantor solely by reason of the re- 
lationship while under the new Code 
such a result will follow only if the party 
is subservient to the grantor. The ques- 
tion of subserviency is a matter of fact 
with the burden of proof upon the 
grantor. 


C. Powers Subject to Condition Pre- 
cedent. A special rule in Section 672(d) 
provides that a person shall be con- 
sidered to have a power even though the 
exercise is subject to the precedent giv- 
ing of notice or takes effect only on the 
expiration of a certain period of time 
after the exercise of the power. This is 
completely new statutory law. However, 
the rule has long been in the regulations. 
The Senate Committee Report?® in 1954 
states: “, This provision (Section 
672(d)) ... corresponds to the similar 
provision in Section 39.22(a)-21(d) of 
the regulations .. .” 


Decisions on powers subject to condi- 
tions precedent were handed down long 
before that section of the regulations 
was promulgated in 1946. The section is 
long and contains detailed exceptions but 
the provision evidently referred to is 
the one which taxes income to the grantor 
where the power of disposition affecting 
the beneficial enjoyment is: “. .. exer- 
cisable (in any capacity and regardless 
of whether such exercise is subject to 


19Regs. 118, Sec. 29.22(a)-21(d) 2). 


2083rd Cong., 2nd Sess., S. Rep. No. 1622 (1954) 
365. 


“Regulations 118, Sec. 39.22(a)-21(d). 


a precedent giving of notice or is limited 
to some future date) by the grantor,21 
The Senate does not mention Regulations 
118, Section 39.166-1(b) (1) (ii), which 
covers conditions precedent to the exer. 
cise of powers to revoke. 

The Committee claims the provision 
is “. . . designed to prevent avoidance 
through the use of contingent powers,22 


However, it is difficult to see how powers ' 


other than the two types mentioned 
could be included under this subsection, 
Powers the exercise of which are condi- 
tioned on survival of named persons, for 
example, would not come under Section 
672(d), although Sections 674-677 may 
apply to make them taxable. In short 
term trusts all conditions precedent 
other than the giving of notice and the 
expiration of time after the exercise of 
the power (the equivalent of giving 
notice) must be examined in the light of 


whether or not the grantor’s power may | 


reasonably be expected to be exercisable 
by him within ten years from transfer to 
the trust (is the condition precedent, 
other than revocation at death of income 
beneficiary, likely to occur within ten 
years?). As it is worded, Section 672(d) 
is limited to the two types of conditions 
precedent and is the only rule on condi- 
tions precedent to the exercise of ad- 
ministrative powers and powers to con- 
trol beneficial enjoyment. 

IV. RETENTION OF REVERSIONARY 

INTEREST 


A. General Rule and Exception for 
Charity. Section 673 of the 1954 Code 
states that the retention of a reversion- 
ary interest in income or corpus by the 
grantor results in taxation of the in- 
come to the grantor if the reversionary 
interest may be expected to take effect in 
possession or enjoyment within ten years. 
The Code makes no reference to trusts 
for a fifteen year term, and in this re- 
spect liberalized and extended the old 
regulations whereunder periods of ten 
and fifteen years applied to certain trusts 
under varying conditions.?3 


An exception is made to the ten-year 
reversionary interest rule where the in- 
come is irrevocably made payable to a 
designated church, hospital or school for 
at least two years.24 This exception is 
affected, however, by Section 170(b) (1)- 
(D). Under this provision the grantor is 
not allowed a deduction for any transfer 
after March 9, 1954 to any trust, if at 
the time of the transfer the reversionary 
interest of the grantor exceeds five per 
cent of the value of the property trans- 
ferred. Furthermore, the exception will 
not apply unless the income for the en- 
tire term is paid to a single specifically 
designated beneficiary.”® 


288rd Cong., 2nd Sess., S. Rep. No. 1622 (1954) 
B65. 


Reg. 118. Sec. 39.22(a)-21(c) (i), (ii). 
*4Sec. 673(b). 


Sen. Rep. No. 1622, 83rd Cong. 2d Sess., 367 
(1954). 
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B. Reversion at Death of Income 
Beneficiary. Another important exception 
to this general rule is that the grantor 
shall not be treated as the owner of any 
portion of a trust where his reversionary 
interest in that portion is not to take ef- 
fet in possession or enjoyment until 
the death of the person or persons to 
whom the income therefrom is payable.*® 
In other words, there may be a provision 
permitting the reversionary interest of 
the grantor to take effect in possession 
or enjoyment upon the death of the in- 
come beneficiary even though such death 
might occur within the ten-year period. 
This exception seems to be applicable 
even though the life expectancy of the 
beneficiary is less than ten years at the 
date of the transfer in trust.27 In con- 
sidering the short term trust for an 
elderly beneficiary, this is obviously an 
important point. 


C. Postponement of Reverter Date. 
Section 673(d) relating to the postpone- 
ment of the specific date of the rever- 
sionary interest adopts the former rule 
contained in Regulations 118, Sections 
39.22 (a)-21(c) (4).28 The postponement 
is treated as a new transfer in trust be- 
ginning with the date the postponement 
is effected. The 1954 Code excepts from 
the operation of the postponement rule, 
however, any income that would not be 
taxable to the grantor in the absence of 
such postponement. For example, if a 


— 
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reversionary trust for twelve years were 
extended to sixteen years at the end of 
the eighth year of the trust, the general 
postponement rule would deem a new 
transfer in trust to have been made be- 
ginning with the ninth year. Since the 
reversionary interest under that new 
trust would take effect within less than 
ten years, the grantor would be taxable 
on the trust income thereafter under the 
general postponement rule. The excep- 
tion, however, relieves the grantor from 
tax for the income of the ninth through 
the twelfth years as he would not have 
been taxable on the income for those 
years under the terms of the original 
trust.29 


V. Power To CONTROL BENEFICIAL 
ENJOYMENT 


A. General Rule. In substantial con- 
formity with the old rule®® new Section 
674 provides that the grantor shall be 
treated as the owner of any portion of 
a trust if the beneficial enjoyment of 
either principal or income is subject to 


Sec. 673(c). 


27S$ee Sen. Rep. No. 1622, 83rd Cong. 2d Sess. 367 
(1954). 


Sen. Rep. No. 1622, 83rd Cong. 2d Sess. 3866 
(1954). 


2Mertens-Law of Federal Income Taxation— 
Code Commentary—Sec. 673.1. 


801939 Int. Rev. Code Sec. 167 and Regs. 118, 
Sec. 39.22(a) — 21(b) (3). 
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a power of disposition held by the 
grantor, a nonadverse party or both with- 
out the consent of an adverse party. 


The exception for powers exercisable 
only with the consent of an adverse party 
is of course a broad departure from the 
general rule. Subsequent subdivisions of 
the section contain numerous other speci- 
fic exceptions which fall generally into 
three groups: Those which anyone in- 
cluding the grantor may possess without 
tax implications, those which may be ex- 
ercised only with independent trustees, 
only half of whom may be related or 
subordinate parties subservient to the 
grantor, and powers which must be re- 
stricted to trustees other than the grantor 
or his spouse. 


In the first classification is the power 
to apply income to the support of a de- 
pendent except to the extent that income 
is so applied. This is merely the continu- 
ation of Section 167(c) of the 1939 Code. 
The next provision is new. It exempts 
powers to affect beneficial enjoyment at 
a time more than ten years in the future. 
This paragraph prevents the possession 
of a lesser power from having a tax im- 
pact whereas under the new code a full 
reverter after ten years would not do so. 


The next exception in order applies to 
powers exercisable only by will provided 
that the trust does not direct the ac- 
cumulation of income for such disposition 
and further that income may not be so 
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accumulated solely in the discretion of 
the grantor or a nonadverse party or 
both. 


' Section 674(b) (4) exempts the power 
to allocate income among exempt chari- 
ties when the income is otherwise ir- 
revocably payable for exempt charitable 
purposes. 


Paragraphs (5) and (6) of Section 
674(b) represent statutory codification 
of existing regulations.*! Paragraph (5) 
permits a grantor or nonadverse party 
to have the power to distribute corpus 
to or for a beneficiary or class of bene- 
ficiaries, whether or not income benefi- 
ciaries, provided the power is limited by 
a reasonably definite standard set forth 
in the trust instrument. In fact, it liber- 
alizes the old provision of the regulations 
by eliminating the requirement that the 
standard must be one relating to the 
needs and circumstances of the benefi- 
ciaries. 


Even in the absence of any standard, 
distribution is permitted to a current in- 
come beneficiary, provided the distribu- 
tion of corpus is charged to the share of 
corpus held in trust for payment of in- 
come to the particular beneficiary. This 
last limitation is designed to insure that 
the grantor may not use a power to 
invade corpus to give him power to allo- 
cate income. 


Paragraph (6) permits the grantor or 
nonadverse party to distribute or apply 
income to or for a current income bene- 
ficiary, or to accumlate it, provided such 
income is ultimately payable to the bene- 
ficiary, his estate or appointees, or in the 
event of the termination of the trust or 
other distribution, the corpus, including 
the accumulated income, is payable to 


‘1Regulations, Sec. 39.22(a)-21(d) (2). 


the current income beneficiaries in irre- 
vocably specified shares. 


Paragraph (7) permits the reserva- 
tion of a power by the grantor or non- 
adverse party to distribute, apply or ac- 
cumulate income during legal disability 
of a current income beneficiary or during 


the minority of any income beneficiary; 


even though the accumulation may not 
later be paid to the beneficiary from 
whom withheld. Neither Paragraphs (5), 
(6) or (7) will apply, however, if any 
person has power to add to the benefi- 
ciaries or class of beneficiaries desig- 
nated to receive income or corpus, except 
to add after-born or after-adopted chil- 
dren. 


One of the powers normally given to 
trustees in order to simplify trust ad- 
ministration is the discretion to allocate 
receipts and disbursements between in- 
come and corpus. Paragraph (8) of Sec- 
tion 674(b) eliminates the danger that 
such a power in the hands of the grantor 
or a nonadverse party may be construed 
as a power to determine beneficial enjoy- 
ment of trust income or corpus. The fact 
that the power may be expressed in 
broad language will in no way detract 
from the application of this rule. 


If the power is held by independent 
trustees it is permissible for income to 
be distributed, apportioned, or accumu- 
lated to or for a beneficiary or benefi- 
ciaries or within a class of beneficiaries 
and to similarly pay out corpus to such 
beneficiary or beneficiaries provided that 
no one has the power to add beneficiaries 
other than to provide for after-born or 
after-adopted children. The grantor may 
not have such a power. In order for the 
trustees to qualify as “independent” not 
more than one half of them may be re- 
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lated or subordinate parties who are sub. || ' 


servient to the grantor’s wishes. 


Section 674(d) of the 1954 Interna] 
Revenue Code codifies a regulation to 
the extent that the grantor is not taxed 
on income to a trust so long as: 


(1) The trustee (or trustees) is not 
the grantor or the spouse living with the 
grantor, and 


(2) Said trustee (or trustees) possesses 
the sole power to distribute, apportion or , 
accumulate income to or for a beneficiary | 
or beneficiaries or a class of beneficiaries, 
and 

(3) No person has the power to add 
to the beneficiary or beneficiaries or class 
of beneficiaries (except to provide for 
after-born or after-adopted children) and 

(4) Such power is limited by a reg. 
sonably definite external standard set forth 
in the trust instrument. 


The regulations previously stated that 
the standard must consist of needs and 
circumstances of the beneficiaries, and 
provided these two examples :*? 


(1) <A trust was created for the three 
sisters of the grantor. They were to share 
equally in the trust but, in any year, the 
trustee could pay up to isxty per cent of 


the income to any one sister if her needs, 
due to illness or poor financial circum. 
stances, were proportionately greater than 
the needs of her other sisters. 


The needs of the sisters provided the 
reasonably definite external standard and 
because the trustees’ power of distribu- 
tion was dependent thereon, income to 
the trust was not taxable to the grantor. 


tin 


(2) A trust was created for the wife 
and son of the grantor and the trustee 
was given the power to pay so much in- 
come to the wife as he “might consider 
wise and proper for the comfort and hap- 
piness” of said wife. 


Such an external standard was not 
deemed reasonably definite and hence the 
trust income was taxable to the grantor. 


VI. ADMINISTRATIVE POWERS 


Section 675 of the 1954 Code is sub- 
stantially a codification of a portion of 
Regulation 39.22 (A)-21(B). The “bun- 
dle” of retained rights under the Clifford 
case which led the court to the conclusion 
that the grantor continued to be owner 
of the trust income for income tax pur- 
poses is now split up into individual de- 
terminations of administrative powers 
under any one of which the income will 
become taxable to the grantor. Although 
the language under the Code has been 
changed somewhat from the regulations, 
it will achieve substantially the same re- 
sult as the regulations. The Code now 
specifically states that the grantor shall 
be treated as the owner of any portion 
of a trust — 





®°Regs. 118.22(a)-21(d). 
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(1) In which he has power to deal for less 
than adequate and full consideration ex- 
ercisable by himself or a nonadverse party 
or both without the approval or consent 
of any adverse party which enables the 
grantor or any person to purchase, ex- 
change or otherwise deal with or dispose 
of the corpus or the income therefrom for 
less than an adequate consideration in 
money or money’s worth. 


(2) In which there is “a power exercis- 


*. able by the grantor or a nonadverse party 


or both” which enables the grantor to 
borrow the corpus or income directly 
or indirectly without adequate interest 
or without adequate security except where 
a trustee (other than the grantor) is au- 
thorized under a general lending power to 
make loans to any person without regard 
to interest or security. 


(3) In which the grantor has directly 
or indirectly borrowed the corpus or in- 
come and has not completely repaid the 
loan, including any interest before the be- 
ginning of the taxable year. The preceding 
sentence shall not apply to a loan which 
provides for adequate interest and adequate 


$ security, if such loan is made by a trustee 


other than the grantor and other than a 
related subordinate trustee subservient to 
the grantor. 


(4) Where there is a power of admin- 
istration exercisable in a _ nonfiduciary 
capacity by any person without the ap- 
proval or consent of any person in a fidu- 
ciary capacity. The particular powers re- 
ferred to are outlined in detail below. 


It is assumed that any of the above 
4administrative powers as defined in the 
Code will render the income of a trust, 
whatever its duration, taxable to the 
grantor. There is one significant change 
inthe regulations as recited in (2) above. 
In the regulations the words in paren- 
theses contained in said paragraph read 
as follows: “(Other than the grantor or 
spouse living with the grantor).” This 
has been changed by paragraph (2) of 
, Section 675 to read as follows: “(Other 
than the grantor).” It would appear that 
a power to borrow without adequate in- 
terest or security retained by the grantor 
would be an administrative power which 
would fall within the forbidden class. 
However, if a spouse is given such power 
under the present Section 675, it would 
apparently not be considered a retention 
of administrative power sufficient to 
render the trust income taxable to the 
grantor of the trust. An additional sen- 
tence has been added to the former regu- 
lation 39.22(A)-21(E) (iii) which modi- 
fes the arbitrary character of the old 
regulation. 


Under the former regulation the 
grantor was taxable for all trust income 
ifhe had directly or indirectly borrowed 
the corpus or income and had not com- 
tletely repaid the loan, including any in- 
terest, before the beginning of the taxable 
year. Section 675(3) restricts applica- 
tin of said provision by providing that 
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such rule shall not apply to a loan which 
provides for adequate interest and ade- 
quate security, if such loan is made by 
a trustee other than the grantor and 
other than a related or subordinate 
trustee subservient to the grantor. 


Section 675(4) subjects the grantor to 
income taxation where there is a power 
of administration exercisable in a non- 
fiduciary capacity by any person without 
the approval of consent of any person in 
a fiduciary capacity. The powers of ad- 
ministration in question are: 


“A power to vote or direct the voting 
of stock or other securities of a corpora- 
tion or to control the investments of the 
trust funds either by directing invest- 
ments or reinvestments or by vetoing pro- 
posed investments or reinvestments to the 
extent that the trust funds or the stock or 
other securities are of a corporation in 
which the holdings of the grantor and the 
trust are significant from the viewpoint 
of voting control; and 

“A power to reacquire the trust corpus 
by substituting other property of an equiva- 
lent value.” 


Under the Clifford regulations there 
was a presumption that the power was 
exercisable in a fiduciary capacity pri- 
marily in the interests of the beneficiaries 
if it was exercisable by a person as a 
trustee. This presumption was rebuttable 
by clear and convincing proof that the 
power was not exercisable primarily in 
the interests of the beneficiaries. No such 
presumption is contained in Section 675. 


Apparently under the new Code the 
power to reacquire the trust corpus by 
substituting other property of an equiva- 
lent value (if retained by the grantor or 
any other person in a nonfiduciary capac- 
ity and without the approval or con- 
sent of any person in a fiduciary 


capacity) will cause the income from the 
trust to be taxable to the grantor re- 
gardless of whether or not said corpus is 
significant from the viewpoint of voting 
control.33 

Except where the stock of closely held 
corporations is involved, a grantor of a 
trust can now apparently retain im- 
portant investment powers which are ex- 
ercisable without the approval or con- 
sent of the trustee, such as a power to 
veto reinvestments, to veto the voting of 
stock and to force the sale of existing 
investments, without being vulnerable to 
a charge that the power has been exer- 
cised in a nonfiduciary capacity. This 
may have been the case under the Clif- 
ford Regulations, but Section 675 is 
much more specific. It would also ap- 
pear that such powers, or at any rate 
the veto powers, can probably be re- 
tained without the grantor becoming or 
being regarded as a trustee, which can 
be of importance, since the provisions of 
Section 674(c) make it undesirable for 
him to be trustee where the trust con- 
tains discretionary dispositive provi- 
sions. 


Even where closely held corporations 
are involved, joint voting control and 
investment power in the grantor and the 
trustee (but not a power to force sales) 
are now permitted by Section 675(4) 
providing the trustee acts in a fiduciary 
capacity, although this might result in 
the grantor being treated as a trustee 


There is no definition of the term “significant 
from the viewpoint of voting control.”” Just when 
stock holdings become significant is not discussed 
in the Committee Report and will undoubtedly give 
rise to considerable controversy. It is difficult 
enough to determine when a person has actual 
control, as, for instance, under Section 2(11) of 
the Securities Act of 1933. In a close proxy battle 
a very small percentage of the stock of a company 
might be most significant. 
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for the purposes of Section 674(c). Un- 
der the Clifford Regulations retained vot- 
ing and investment powers made the 
trust vulnerable unless a co-holder of the 
power had a substantial adverse inter- 
est. 


The new code contains no definition of 
the phrase, “acts in a fiduciary capacity,” 
nor does it contain any presumption that 
the trustee is so acting as did the Clif- 
ford Regulations; but it is a fair guess 
that the new regulations will contain such 
a presumption, at least as long as the 
trustee is not a related or subordinate 
party within the meaning of Section 
672(c). Of course, if the regulations 
should make the presumption applicable 
only where the trustee is an adverse 
party, we will be right back where we 
were under the Clifford Regulations, but 
this would appear unlikely since there 
is no requirement under Subsection 4 
that the exercise of the powers be sub- 
ject to the approval or consent of an 
adverse party as is the case with Sub- 
section 1. 


In drafting trusts designed to avoid 
the impact of Subpart E, it would appear 
desirable to dispense altogether with 
special bargaining and borrowing clauses 
and any power to reacquire the trust 
corpus. Unless the new regulations con- 
tain unsuspected provisions, however, a 
retention by the grantor of voting and 
investment powers appears permissible, 
subject to the proviso that if the stock 
of a closely held corporation is to be 
transferred to the trust and the holding 
of the grantor and the trust are signifi- 
cant from the viewpoint of voting con- 
trol, the exercise of the power should 
be subject to the consent and approval 
of a trustee who is not a related or sub- 


ordinate party. Furthermore, in order to 
avoid the possibility of the grantor being 
treated as a trustee within the meaning 
of Section 674(c) (which might be the 
case where, for instance, the grantor re- 
tains such an important right as the ex- 
clusive power to force a sale of invest- 
ments over the objection of the trustee), 
it would seem desirable, at least until 
the new regulations are promulgated, to 
vest voting and investment powers in the 
trustees subject merely to a veto power 
in the grantor. 


VII. Power To REVOKE 


Section 676 of the 1954 Code completes 
the “new look” for short term or con- 
trolled trusts and, with a minor excep- 
tion, seems to provide the draftsman with 
clear and workable rules in determining 
whether or not, insofar as the retention 
of a power to revoke is concerned, the 
income from such a trust is to be taxable 
to the grantor. 


There had been indications in some 
decisions that the income from a short 
term trust might be taxable to the 
grantor whenever he retained a right to 
revoke, regardless of when that right 
could be exercised; whereas the income 
from an identical trust would not be 
taxable to him if he had not reserved the 
power to revoke after a certain number 
of years, but had reserved a vested re- 
versionary interest to regain the entire 
principal automatically upon the expira- 
tion of the same number of years. The 
1954 Code relieves the taxpayer from 
any such cloud and correlates the rules 
relating to revocation with those apply- 
ing to reversionary interests and the 
power to control the beneficial enjoy- 
ment of short term trusts. 
















THERE 


IN KENTUCKY 


CITIZENS 
FIDELITY 





ES NO BETTER 


ESTATE EXPERIENCE AND SERVICE 


than that of our Trust Departmnt. 


Since 1858... Kentucky's Leading Bank 








BANK & TRUST CO. 


0: ULES EAE 


864 Bar PROCEEDINGS 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
MEMBER FEDERAL RESERVE SYSTEM 


Section 676 restates the proposition, 
that income from a trust shall be tax. 
able to the grantor if the property can 
be revested in him by action of himself 
or a nonadverse party, or both. But the 
new law also contains an explicit excep. 
tion to the effect that if the power to re. 
voke cannot be exercised until after the 
expiration of a period which would other. 





wise be adequate to relieve the grantor | 
from a tax on the income, he still wil] 


not be taxable on the income during that Jf, 


period. 


This is similar to one of the excep. 
tions to the rule relating to the power to 
control the beneficial interest of a trust, 
as set forth in Section 674. The excep. 
tions under both sections then go on to 
complete the picture by stating that when 
such time does arrive, the income wil] 
thereafter be taxed to the grantor “un- 
less the power is relinquished.” 


There is one further point to be con- ‘ 
sidered. Under Section 673 the postpone. 
ment of the effective date of a rever- 
sionary interest will be treated as a new 4 
transfer, with a new trust being con- 
sidered as beginning on the date of the 
postponement and ending on the date 
the postponement expires; except that, if 
the period of postponement would not 
permit the qualification of the trust as a 
valid short term trust in and of itself, 
the question vel non of the taxability of 
the income to the grantor during the 
original period will not be affected there- 
by. In other words if, under Section 673, 
a trust is created for six years, and after , 
two years the right of reacquisition is 
postponed for eight years beyond the 
original term, the trust then has a term 
of twelve more years and, thereupon, 
qualifies under the statute. On the other 
hand, suppose a trust for twelve years is 
created and during the eighth year the 
termination date is extended for four 
more years. The original exemption from 
the grantor’s income tax for the full 
twelve years will continue. But during 
the last four years the income will be 


taxed to him. P 


No such special provisions are af- 
firmatively prescribed with regard to the 
power to revoke. It can only be surmised 
that the omission was unintentional and 
that similar rules would be applied to the 
postponement of powers of revocation. 


VIII. INCOME FoR BENEFIT OF GRANTOR 


Section 676 of the 1954 Code deals 
with certain powers in the grantor or 
a nonadverse party to revest the grantor 
with the corpus of the trust. Section 
677 complements it by dealing with sim- 
ilar powers insofar as the income of the 
trust is or may be (1) distributed to 
the grantor; (2) held or accumulated 
for future distribution to the grantor; 
or (3) applied to the payment of pre- 
miums on insurance on the life of the 
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able for charitable purposes.) 34 


However, as in the case of trusts under 
which a grantor is treated as the sub- 
stantial owner for income tax purposes, 
these rules do not apply to a power which 
can only affect the beneficial enjoyment 
of income for a period commencing after 
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the expiration of ten years, or after the 


os of the income beneficiary, or after 


the special two-year period in the case 
of a tax exempt beneficiary. But, after 
the expiration of any such period, the 
grantor will be taxed for any year in 
which the power is currently exercis- 
able. 


The statute clearly provides that any 
income of a trust which is or may be 
currently distributed to the grantor is 
taxable to him. In the case of a discre- 
tionary power, if the discretion to exer- 
cise this power is in the hands of the 
grantor or a nonadverse party, the re- 
sult is axiomatic. However, in the case 
of a non-discretionary power the grantor 
} is taxable only if such power can be ex- 
ercised without the approval or consent 
of any adverse party. 


Mandatory use of the trust’s income for 
the discharge of his obligations causes 
such income to be taxed to the grantor. 
Where trust income is used to discharge 
the grantor’s debt, such income is tax- 
able to him.?5 But it has also been held 
that voluntary use of trust income by the 
grantor’s wife of household expenses does 
not warrant taxation of the grantor.®6 


fF Regulations 118, Section 39.167-2(b) 
state that if the grantor creates a trust, 
the income of which may, in the discre- 
tion of a person lacking a substantial 
adverse interest, be applied in the pay- 
ment of the grantor’s debts, including the 
payment of his rent or other household 
expenses, such income is taxable to the 
grantor regardless of whether it is 
actually so applied. Presumably the new 
P Code provisions will be construed in like 
manner. 


F Income which may be held or accumu- 
lated for future distribution to him is 
taxable to the grantor. The trust instru- 
ment may perchance provide for the ac- 
cumulation of income and its treatment 
as a part of corpus. But if there is a 
provision for the discretionary invasion 
of corpus by a nonadverse interest for the 
benefit of the grantor, the accumulated 
income will be taxed to the grantor.37 


The provisions in the trust instrument 
with respect to the treatment of capital 
gains bear watching. In the case of an 





“Special Supplement by William E. Murray to 
The Irving Lawyers’ Letter commenting on Special 
Features of the Internal Revenue Code of 1954, 
Irving Trust Company, New York, October 1954. 


F *Helvering v. Blumenthal, 296 U.S. 552 Rev’g 
16 F. 2d 507 and aff’g 30 BTA 591. 
“Stephen Hexter, 47 BTA 483 (1942). 
"Cox v. Comm., 110 F. 2d 934 (CCA 
1940), cert. den. 311 U.S. 667. 
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irrevocable short term trust with rever- 
sion to the grantor, if the capital gains 
are not distributable to the income bene- 
ficiary, they will be taxable to the grantor 
and not to the trust. If the trustee has 
discretion to determine which of receipts 
are income and which are capital, and 
if the trustee treats capital gains as an 
addition to corpus, income of the trust 
being payable to the grantor, the grantor 
will be taxed on the capital gains.#8 

It has been held immaterial that capital 
gains under local law are treated as 
principal.39 Even where the trust in- 
strument directs that capital gains be 
treated as principal, the grantor is taxed 
upon such gains if there is a discretion- 
ary right to invade corpus for his “proper 
education, care, comfort and support.’ 
Where capital gains are taxable to the 
grantor because they are distributable 
to him in the discretion of a nonadverse 
trustee, he may not deduct losses incurred 
by the trust in excess of gains. 

It appears that under certain circum- 
stances if, upon the foreclosure of a 
mortgage held by the trust, the trust suf- 
fers a loss, local law may tax the income 
to the grantor. One writer has recently 
suggested that in the drafting of trust 
instruments some of the problems raised 
by Section 677 may be at least minimized 
if not avoided, by providing only one 
current income beneficiary per inter 
vivos trust fund. The use of multiple 
trusts may well prove to be more prac- 
ticable than the use of spraying or 
sprinkling provisions in trust instru- 
ments. 

38H. Cecil Sharp, 42 BTA 336 (1940). 

*"*Malcolm W. 29 BTA 315 
afi’d 74 F. 2d 25. 

4°Rollins v. Helvering, 92 F. 2d 390 (CCA 8th 
1937) cert. den. 302 U.S. 763. 
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In the absence of the required ap- 
proval or consent of an adverse party 
the rule in Section 677, with respect to 
the use of the income of the trust for 
the payment of premiums on policies of 
insurance on the life of the grantor, is 
rigid. But if A transfers insurance poli- 
cies on his life to an irrevocable trust 
and if B funds the trust for the pay- 
ment of the premiums, the income is not 
taxable to A but to B. As a variation of 
the facts, if A transfers insurance poli- 
cies on his life to the trust and funds 
the trust, and further if the trustee only 
with the consent of B, the beneficiary, 
can use income to pay the premiums, the 
income is probably not taxable to A, nor 
to B either if B uses other income of his 
to pay the premiums and the income of 
the trust is thereby accumulated, pro- 
vided that such accumulated income may 
be disposed of only by B’s will. A ques- 
tion recently has been raised in connec- 
tion with the transfer of insurance on 
the life of the grantor in trust as to 
whether or not the right of the grantor to 
receive disability income may still make 
the income of the trust taxable to him. 

It appears from a study of the Code 
and committee reports that the income 
of a grantor funded life insurance trust 
which can be used for the payment of 
premiums only with the approval or con- 
sent of an party (an income 
beneficiary who would otherwise receive 
the income being such an adverse party) 
will not be taxable to the grantor if it 
is so used where the determination for 
its use is originally in the discretion of 
the trustee. But to whom will it be tax- 
able? Probably if the consent of the 
adverse party beneficiary is required to 
pay the premium and if pursuant to the 
terms of the instrument nonpayment of 
the premium results in an accumulation 


adverse 


- 


ae 





. 














of the income, such accumulation being 
for the benefit of the adverse party bene- 
ficiary, the income will be taxable to the 
trustee. If, however, under the same cir- 
cumstances income which is not used to 
pay premiums would be payable to the 
adverse party beneficiary or could be 
accumulated for him at his discretion, 
then the income of the trust will un- 
doubtedly be taxable to such beneficiary. 


Section 677(b) contains the same ex- 
ception that was provided by Section 
167(c) of the previous Code expressly 
relieving from taxation to the grantor 
income of a trust which could in the dis- 
cretion of another person, the trustee, 
or the grantor acting as trustee, be dis- 
tributed for the support of the grantor’s 
legal dependents, except to the extent 
that such income was actually so applied; 
but Section 677(b) does not apply where 
the grantor, in his individual capacity 
and not as trustee, retains the discretion 
to determine the amount of trust income 
which can be applied to the support of 
his dependents. If the grantor retains 
this power as an individual, the income 
may be distributed to him (constructive- 
ly) and he is taxed on the trust income 
even though none is distributed. 


Similarly this subsection does not ap- 
ply unless the power is discretionary in 
the trustees or a person other than the 
grantor individually to apply the income 
for the support of a beneficiary; a man- 
datory provision would relieve’ the 
grantor of a legal obligation and thus be 
considered as constructively distributed 
to him.4! If the grantor wishes to be a 
trustee of a trust the income of which 
may be used in such manner as is deemed 
in the best interests of the grantor’s 
minor son, care should be taken that the 


“1Special Summary, Murray, supra, note 34. 
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fiduciary obligation of the grantor will 
be unmistakable. In one case the grantor 
of such a trust was a co-trustee but the 
trust deed had expressly vested title ex- 
clusively in the other co-trustee; the 
court held that the grantor was taxable 
on the income not used for support simply 
because he was not a formally expressed 
trustee.42 


If amounts are actually used for de- 
pendent’s support pursuant to a discre- 
tionary power, such amounts are tax- 
able to the grantor even though paid 
out of corpus or out of other than in- 
come for the taxable year, to the extent 
that Sections 661(a)(2) and 662 are ap- 
plicable. In a pre-1954 case the court 
held that if the trust income were dis- 
tributed to the beneficiary’s guardian for 
the purpose of support, the entire amount 
distributed was taxable to the grantor 
even though only part of the amount was 
actually used for support.4 


If the grantor creates a ten-year term 
trust and directs that the income be used 
for the payment of premiums on a ten- 
pay life insurance policy on the life of 
a child whom he is obligated to support, 
the income of the trust used in this man- 
ner should not be taxable under Section 
Section 677(b). It would appear that the 
income used to pay premiums on an in- 
surance policy on the life of the child 
is as much an investment for the benefit 
of the child as would be true were the 
parent to purchase government bonds of 
the child. If instead of using the in- 
come to pay premiums on a ten-pay life 
insurance policy such income were used 
to purchase an endowment policy for edu- 
cational purposes, the maturity of the 


4“2Hopkins v. Comm., 144 F. 2d 683 (CCA 6th, 
1944). 


Edgar S. Peierls, 12 T.C. 741 (1949). 

















FEDERAL RESERVE SYSTEM 


latter policy must be after the chilgds' 


reaches age twenty-one in order that the 
income will not be taxed to the grantor, 
The purchase by the parent of invest. 
ments for the benefit of the minor child 
can hardly be considered obligatory for 
support and maintenance. 


Suppose the grantor pays a fixed 
amount periodically into an irrevocable | 





trust providing that upon his death [ gr 
corpus and income shall be payable to } re 


his wife; whether or not the income wil] | 
be taxable to the grantor is a question of 
fact. 


Where the parties are divorced or 
legally separated under a decree of di- 
vorce or separate maintenance or under 
a written separation agreement, an ir. 
revocable trust created by the husband 
is taxable to the wife under the rule 
generally applicable to a trust benef. 
ciary and is not a trust whose income 
is being used in discharge of the ob. * 
ligation to support. Moreover a control 
of distribution of either income or prin- 


lat 
stl 


cipal does not render such a trust tax- 4” 


able.44 Where, however, a portion of the 
income is being used to support the chil- 
dren, the amount so used is taxable to 
the husband as grantor. 


The codification of the rules pertaining 
to short term trusts, the certainty of be- 
ing able to make gifts in trust to minors, 
using insurance and availing one’s self 
of thes $3,000 annual exclusion, have | 
opened up means of saving estate taxes, 
of making gift taxes more acceptable. 
But in all of these plans there remains 
the question upon whom will fall the in- 
come tax and the regulations have not 
yet been fully issued. Moreover, immedi- 
ate legislative changes appear to be in 
the offing; so, as one writer has recently 
epitomized the view of the general prac- 
titioner as to all tax law — it is particu- 
larly pertinent as to the use of life in- 
surance and annuities — “He is never 
quite sure of what he sees and what he 
does see may not be there the next time 


he looks.’’45 
4 


Even though a transfer in trust may 
qualify under Section 677(b) if the bene- 
ficiary is a minor and the corpus passes 
to him at twenty-one (qualifying under 
Section 2503(c)), may the result be the 
creation of a large number of small 
trusts tailored to meet the statutory re- 
quirements but perhaps not very good 
trusts in fact? Thus as one recent writer 
posed one of the problems where the 
obligation of support may be a factor, 
it is important that in all trusts and 
dispositions in which such an obligation 


may appear, Section 677 must be studied. ¥ 


In the use of the short term trust where 
income is being accumulated for the fam- 


44Rabkin & Johnson Federal Income, Gift and 
Estate Taxation, Paragraph 5:09(1). 


4Pennish “Life Insurance and Annuities,” 43 
Illinois State Bar Journal, No. 8, April 1955. 
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| ily, such accumulation should be segre- 
‘ “gated in a separate investment account. 
Otherwise there is the danger of its be- 
ing taxed to the grantor. If the income 
of either a short term or a controlled 
trust is to be paid to, accumulated for, 
or used for the benefit of the grantor, 
the trust is taxable. Even if used to dis- 
charge his legal obligation to support his 
wife or children, it is taxable to the 
(oormg whether used directly or indi- 
L rectly. In order to avoid this, express 
‘Janguage must be used in the trust in- 
strument that income shall not be used 
to discharge the obligation to support. 





¥ 


Neither income nor corpus of a short 
term trust may be loaned or made avail- 
able in any form to the grantor without 
adequate interest and security. If in- 
come is accumulated for other than a 
purpose which can be justified, it may 
be deemed tax avoidance. Even though 
the grantor may transfer to an ir- 
w revocable trust property, the income 
from which may not be taxable to him 
by reason of coming within one of the 
4 exceptions under Section 674 (power to 
control beneficial enjoyment), he may 
none the less be taxable on the income 
on such a trust under the provisions of 
Section 677 (income for benefit of 
grantor). This latter section may well 
be considered the keystone to the arch 
of taxing to the grantor transfers in 
trust that fall within subpart E. The 
fnal test of the taxability of transfers 
falling within Sections 671 to 676 should 
be made against the provisions of Sec- 
tion 677. 


j 
IX. PERSONS OTHER THAN GRANTOR 


TREATED AS OWNERS 


The provisions of Section 678 specify 
two situations in which a person other 
than the grantor may be taxed upon the 
income of a trust even though he is not 
a direct trust beneficiary. The first is 
a restatement in only slightly different 
form of the old regulations,#¢ which 
P treated as an owner of the trust income 
any person solely vested with the right 
4 to receive the corpus or income on de- 
f mand. There can be no quarrel with this 
position.47 


. 


There also is no room for controversy 
with the several dependent provisions 
necessary to round out a workable statute 
based on the foregoing rule such as: the 
caveat that a third person will not be 
taxed as owner if the grantor himself is 
taxable under any prior provisions or 
provisions, and a third person holding a 
broad power to take the corpus or income 
will, in the event of a partial release, 
be treated as a grantor of the trust gen- 
erally under the preceding sections in 
Measuring the tax significance of his re- 
tained powers. The permission to all per- 
sons affected by Section 678 to release 


~r' 


: 





“Treas. Regs. 118, Sec. 39.22 (a) -22. 


“Mallinckrodt v. Comm., (CCA 8th 1945) 146 F. 
2d 1, cert. den. 324 U.S. 871 (1945). 
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the power within a reasonable time after 
notice is of course a salutary safety 
valve, 


These portions of the section, however, 
supply no problems for a properly ad- 
vised grantor. Future surprises and 
troubles will come from a completely new 
proposal allegedly enacted for the bene- 
fit of third persons who might unsus- 
pectingly fall within the Mallinckrodt 
rule by reason of the possession of a 
power to apply trust income to support 
a dependent.48 This rule and the case for 
which it was named concerned a com- 
plete power to demand and receive in- 
come, It had nothing to do with a dis- 
cretion vested in a trustee who is neither 
a beneficiary nor the grantor to distribute 
income to a trust beneficiary. If such in- 
come discharged the trustee’s legal obli- 
gation to support the beneficiary this 
was made possible by the grantor. 


What the new section does is work a 
substitution of beneficiaries. Thus a par- 
ent of a minor beneficiary or any other 
person burdened with the obligation to 
support a beneficiary may not be given 
the sole right to distribute or apply 
income for maintenance and _ support 
without becoming taxable upon any 
amounts used for such purposes to the 
extent of the trust’s income for the 
period or periods involved.*® 


Apparently Congress must have thought 
trustees holding such a power were tax- 
able,5° although the cases available reach 


48H. R. Rep. 1337, 83rd Cong. 2d Sess. A191 
(1954), 68, A211, A217; Sen. Rep. No. 1622, 83rd 
Cong. 2d Sess. (1954) 87, 364. 471 


48In this connection consider the possible appli- 
eation of Subpart D, Secs. 665-668. 


50Selections trom Subchapter J, Fellman, 10 Tax. 
L. Rev. 453, 484 (1955). 


"Stern v. Comm., 137 F. 2d 43, (CCA 2d 1948), 
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a result which seems to be just the op- 
posite.51 


As a minimum, such powers for the 
future should be vested jointly, with at 
least one of the holders being free from 
any obligation to support, or an inde- 
pendent trustee must be used or an ap- 
propriate standard limiting the scope of 
the power must be specified.52 


After examining the new Code provi- 
sions the trust draftsman will be pleased 
to find definite answers for many of his 
client’s income tax inquiries. Unfor- 
tunately he will not find simplicity, and 
as complexity increases the opportunities 
for inadvertence and misconstruction in- 
crease. This report should send every 
trust man to the statute and decisions, 
even for those vanishing creatures — 
Simple Trusts.53 


[Committee members: Byron C. Bron- 
ston, Chicago, Ill., vice chairman; 
Charles Claflin Allen, Jr., St. Louis, Mo.; 
Herbert M. Burns, Duluth, Minn.; Has- 
kell Cohn, Boston, Mass.; Tom W. Gar- 
rett, Oklahoma City, Okla.; Paul E. Far- 
rier, Chicago, Ill.; Robert L. Hines, Char- 
lotte, N. C.; Walter G. Huber, Blair, 
Neb.; Barton H. Kuhns, Omaha, Neb.; 
Louis H. Miller, Jr., Richmond, Va.; Ed- 
win S. Phillips, Buffalo, N. Y.; Frank M. 
Polasky, Saginaw, Mich.; Leroy E. Rod- 
man, New York, N. Y.; Rudolph O. 
Schwartz, Manitowoc, Wis.; William O. 
Shank, Chicago, Ill.; James C. Weir, 
Cleveland, O.; G. Van Velsor Wolf, Balti- 
more, Md.] 

Frank E. Joseph, 5 T.C. 1049 (1945), Allison L. 
Stern, 40 BTA 757 (1939). 

52Mannheimer, Wheeler and Friedman, How To 

Use Sprinkling Trusts (1955) Taxes 532. 


53See Murray, Short-Term Trusts (1954) Trusts 
AND ESTATES, 1078. 
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NTATE LEGISLATION AFFECTING 
TRUSTS AND ESTATES” 


CALIFORNIA 


Ch. 1380: Adds as eligible for deposit 
by trust companies as security for trusts 
revenue bonds of any public agency which 
qualify as savings bank investments. 


Ch. 154: Requires posting notice of 
sale of personal property at court house 
instead of three public places. 


Ch. 155: Permits probate court to 
convey property to complete contract 
by including for first time contract to 
be performed after decedent’s death. 


Ch. 188: Provides that any person, in- 
stead of only female, who has reached age 
of 18 and is married shall be deemed 
adult for purpose of entering into con- 
tracts or any transaction affecting prop- 
erty or estate. 


Ch. 193: Sets out standard form of 
clerk’s notice to be adapted to all pro- 
bate proceedings. 


Ch. 383: Excludes from exemption un- 
der gift tax: (a) future interest in 
property, unless donee is under twenty- 
one years of age and property and in- 
come may be expended for his benefit, 
and (b) separate property of a wife 
transferred by agreement into the com- 
munity. 


Ch. 506: Overcoming effect of Kirk- 
wood v. Bank of America, 43 Cal. 2d 
333 (1954), makes it clear that com- 
munity property transferred to wife is 
exempt from tax up to value not exceed- 
ing one half of value of community 
property and that all community proper- 
ty transferred to husband is exempt from 
tax irrespective of manner of transfer or 
time of acquisition of community prop- 
erty. 


Ch. 520: Provides that “pick up” es- 
tate tax is delinquent at later of ex- 
piration of two years from time it be- 
comes due and payable or six months 
from date federal estate tax becomes 
final, rather than at expiration of two 
years after due date; provides that 
where husband and wife hold property 
as joint tenants or in joint tenancy bank 
account which had its source in commun- 
ity property, it shall be deemed com- 
munity property for purposes of in- 
heritance tax. 








*Some of the legislation previously reported in 
TRUSTS AND ESTATES is omitted; see April, p. 364; 
May, p. 449; June, p. 548; July, p. 614; Aug., p. 
685. 
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Ch. 679: Provides that if distributee 
dies before decree of distribution, but 
is nevertheless named therein, decree 
shall not be deemed void; statute of 
limitations of one year is set for any 
proceedings asserting invalidity of de- 
cree of distribution. 


Ch. 848: Provides that declared home- 
stead exemption shall be amount set by 
law in effect at date of death. 


Ch. 950: Requires every guardian re- 
ceiving money or other value from Vet- 
erans Administration to file with court 
annually, in addition to his regular ac- 
count, all things of value or moneys so 
received by him, and all disbursements 
therefrom, and showing balance in 
hands of guardian at date of account 
and how it stands invested. 


Ch. 1183: Rewrites sections of Article 
II of Chapter X, Division 3, Probate 
Code, relating to setting aside small es- 
tates to surviving spouse or minor chil- 
dren; substantive change is that estates 
not over $2,500 may be set aside if sur- 
viving spouse or qualified minor children 
are not worth $12,500 or more; home- 
steads are not counted in $2,500, but are 
included, as is joint tenancy property, in 
the $12,500 maximum net worth per- 
mitted to assignee. 


Ch. 1231: Adopts federal capital gain 
treatment of corporate stock redemption 
for purpose of paying death taxes. 


Ch. 1420: Provides for termination of 
authority of public administrator on 
termination of office, depending upon 
whether or not his compensation is by 
salary or by fees. 


Ch. 1426: Includes “United States 
of America or any agency or _ in- 
strumentality thereof” to whom ease- 
ment may be dedicated by estate or 
guardian. 


Ch. 1478: Extends succession rights of 
adopted child (clearly intended to over- 
rule decision in Estate of Calhoun 
(1955), 44 A.C. 405, 282 P. 2d 880). 


Ch. 1501: Amends partition sections 
to provide that where property or in- 
terest therein is subject to express trust, 
court may, but shall not be required to, 
order sale; and in event of partition or 


sale property or proceeds shall be al. 
lotted to trustee. 


Ch. 1513: Amends Sections 761 and 
785 of the Probate Code relative to 
agents’ commissions in real estate sales, 


Ch. 1820: Enacts Uniform Supervision 
of Trustees for Charitable Purposes Act, 
requiring trustees to file copies of trust 
instrument with Attorney-General and 
except as to corporate trustees subject 
to jurisdiction of Superintendent or 
Comptroller, to file periodic written re. 
ports as to nature and handling of assets, 


Ch. 1982: Provides that petition for de. 
termination of heirship may be filed four 
months rather than six months after 
initial publication of notice to creditors; 
Attorney General is entitled to file such 
a petition when any estate may involve 
charitable trust other than to a desig. 
nated trustee which may lawfully ac. 
cept such trust, or escheat to State. 


Ch. 1958: Permits gifts of securities 
to minors under prescribed conditions. 


CONNECTICUT 


Act 149: Amends prudent investor 
statute to include shares of building or 
savings and loan association located in 
state. 


Act 155: Simplifies and _ broadens 
nominee registration statute; permits 
mingling of assets where permitted by 
instrument; authorizes such registration 
where banks act as agent for any type 
of fiduciary. 


Act 167: Provides for allowance by 
court of counsel fees in action for ad- 
vice of court as to administration of 
estate or trust. 


Act 198: Makes exception to prohibi- 
tion of inheritance by adopted child from 
natural parents where adoption is by 
second spouse of natural widowed pat- 
ent. 


Act 233: Amends common rule against 
perpetuities to make validity of remain- 
der interests determinable on basis of 
facts existing at termination of life 
estate; permits reduction of invalid age 
contingency to 21 years; bars right of 
entry for condition broken after 3) 
years (unless otherwise valid within 
rule); prospective operation only. 
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STATES 


Lact 277: 
| minors. 


Permits gifts of stock to 


Act 371: Provides for appeal by fidu- 
cary from removal by probate court. 


Act 417: Provides that municipality 
accepting trust funds may deposit same 
in custodian account with trust company. 


Act 424: Validates designation of bene- 
p ficiaries under insurance annuity or en- 
dowment contract or agreement supple- 
% mental thereto, and under employee bene- 
fit plans. 


H.B. 347: Permits probate court to 
approve final account if tax commis- 
sioner makes no objection to tax com- 
putation within 30 days of filing. 


H.B. 357: Permits executors to pav 
own secured claims upon approval by 
probate court or at any time to extent 
of security. 

H.B. 970 & 2004: Requires trustees of 
employee welfare funds to make reports; 
trusts terminable at will of employer are 
exempt. 

H.B. 1540: Authorizes appointment of 
temporary conservators. 


7 


DELAWARE 


S.B. 323: Requires claims against es- 
tate to be filed within nine months rather 
than one year after date of letters. 


S.B. 324: Increases widow’s allowance 
from $500 to $1,000 in order of preference 
P of claims. 


HAWAII 
. 
H.B. 1259: Permits surviving spouse 


or major children to nominate admini- 
strator. 


ILLINOIS 


S.B. 20: Amends sections providing for 
investments by guardians and conserva- 
tors so as to clarify and extend authority 
to invest in corporate or municipal bonds. 


S.B. 21: Amends inheritance tax law 
so as to conform terminology of sections 
imposing estate tax to pick-up maximum 
. federal credit to new Internal Revenue 
Code and to require concurrent redeter- 
mination of pick-up tax on any reassess- 
ment or redetermination of inheritance 
tax. 


S.B. 22: Requires that notice be given 
all interested parties of presentation of 
appeal bond to Probate Court for ap- 
proval. 


S.B. 84: Provides for closing estate of 
minor or incompetent consisting only of 
cash by depositing funds in bank account 
subject to further orders of Probate 
» Court, 


S.B. 107: Eliminates requirement of 
notice of proof of will to trust benefi- 
' ciaries where notice is given to trustee. 

S.B. 126 and 127: Makes contracts to 
will subject to non-claim statute and 
two year statute of limitation where no 
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letters have been issued; limits actions 
against real estate under Statute of 
Frauds to seven years after date of 
death unless letters testamentary or of 
administration are applied for within 
seven years in which case action must be 
commenced within time for presenting 
claims. 


S.B. 155 & 156: Gives adopted children 
same rights of inheritance from lineal 
and collateral relatives of adoptive par- 
ents as natural children; provides that 
in construction of written instruments 
adopted child shall be deemed a natural 
child unless contrary intent plainly ap- 
pears. (Corrects confusion in attempt to 
adopt similar provisions in 1953.) 


S.B. 158: Eliminates duplication in 
present statute in provisions for proof 
of handwriting of unavailable witness. 


S.B. 320: Sets time for filing pleading 
on claims against estate at 30 days after 
service of summons where summons is 
issued. 


S.B. 514: Specifically includes oil, 
coal and gas or other mineral interests 
in provisions governing sale or mortgage 
of ward’s real estate; eliminates word 
“lease” from said provisions. 


S.B. 516: Inserts new section provid- 
ing for oil and gas leases of ward’s real 
estate by guardians and conservators. 


H.B. 23: Provides for acceleration of 


future interests upon renunciation un- 
less will expressly provides to contrary. 


H.B. 71: Provides that lapsed legacies, 
other than those to deceased descendant, 
shall pass as part of residue and that 
lapsed residuary legacy shall pass pro 
rata to other residuary legatees, if any, 
unless will provides to the contrary. 


H.B. 100: Authorizes testamentary be- 
quests to trustee of inter vivos trust in 
existence when will is made, even though 
trust is subject to amendment or revoca- 
tion, subsequent amendments being like- 
wise effective; amends anti-lapse statute 
as to others than descendants of testator 
to provide that bequest to predeceased 
legatee shall fall into residue or, if a 
residuary bequest, it shall pass propor- 
tionately to other residuary legatees. 


H.B. 103: Permits non-resident to di- 
rect that estate shall be probated in Illi- 
nois and distributed in accordance with 
laws of Illinois. 


H.B. 145: Provides for waiver of notice 
on petition to execute deed and complete 
decedent’s contract to sell real estate. 


H.B. 298: Amends requirements for 
deposit of securities by trust companies, 
with Auditor of Public Accounts for per- 
formance of fiduciary services. 


H.B. 440: Extends time for filing 
pleading to 30 days after service of sum- 
mons on claim against estate. 
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We Have Followed The Principle 
Of Our Founders 


= to the Community was the principle of our 
| founders 50 years ago. Over the years the directors, 
officers and staff of Lincoln National Bank and Trust 
Company have always been guided by that principle. 


| I. this year of 1955 — our Golden Anniversary — 
| we can look with pride to the fifty-year record of 


Trust Company. 


growth and service of the Lincoln National Bank and 
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H.B. 471: Reduces from 60 to 30 days 
time after death of testator within which 
petition is required to be filed to admit 
will to probate; otherwise court may 
probate will without filing of petition. 


H.B. 583: Provides simplified pro- 
cedure for sale of minor’s real estate 
valued at less than $1,000. 


H.B. 876: Provides that for classifi- 
cation of first class claims, payment of 
funeral expenses by any person shall be 
deemed funeral expenses. 


H.B. 893: Authorizes investments by 
executors and administrators in United 
States Government obligations which will 
mature within five years of date of in- 
vestment. 


H.B. 894: Amends common trust fund 
enabling act to permit transfer at par 
of any U. S. bonds purchasable at par 
and redeemable at discount prior to ma- 
turity (formerly limited to G Bonds). 


H.B. 1092: Provides that executor’s 
sale of real estate pursuant to testamen- 
tary power shall not be affected by sub- 
sequent decree setting aside will. 


IOWA 


S.F. 96: Makes Iowa Toll Road Au- 
thority Bonds legal for fiduciaries. 


KANSAS 


S.B. 187: Makes State Park and 
Resources Authority Bonds legal for fidu- 
ciaries. 


Ch. 400: Provides that property held 
in joint tenancy is taxable in its en- 
tirety except that part proven to have 
been contributed by survivor, and that 
oil and gas leases on land in this state, 
and all interests created thereby or 
arising therefrom, are tangible personal 
property having an actual tax situs in 
Kansas for purpose of inheritance tax. 


Ch. 401: Exempts from inheritance 
tax bequests, legacies, devises and gifts 
to certain classes of organizations and 
trustees for religious, charitable, public, 
scientific or educational purposes if cer- 
tain specified provisions are present. 


MASSACHUSETTS 


Ch. 63: Reduces from $4,000 to $500 
minimum participation in common trust 
fund which may be taken by inter vivos 
trust created after establishment of com- 
mon fund. 


Ch. 155: Permits widow to continue 
insurance agency under supervision of 
licensed broker. 


Ch. 418: Relates to designation of 
voluntary administrator as legal repre- 
sentative of estate in connection with 
informal transfer of title or interest in 
motor vehicle. 


Ch. 418: Increases Registry of Pro- 
bate fees. 


Ch. 432: Regulates payment of de- 
posits in joint accounts and accounts in 
name of minor. 


Ch. 527: Authorizes guardian or con- 
servator to deduct amounts paid for pre- 
miums on surety bonds for income tax 
purposes. 


Ch. 592: Relates to taxation of income 
of estates and trusts and time of filing 
returns thereof. 


MINNESOTA 


Ch. 138: Authorizes court to deter- 
mine rights and to apply cy pres doc- 
trine to charitable trusts created prior 
to April 15, 1927 (inter vivos or testa- 
mentary). 


Ch. 189: Doubles to $2,000 and $1,000, 
respectively, amount of wearing apparel 
and furniture, and other personal proper- 
ty allowed to surviving spouse, plus an 
automobile. 


Ch. 194: Requires notice to attorney 
general where petition for administra- 
tion shows decedent left no spouse or 
kindred. 


Ch. 248: Provides that sale of interest 
of insane or incompetent person, made 
under order of court, shall include 
spouse’s inchoate interest. 


Ch. 256: Increases from $500 to $1,000 
amount of minor’s funds as to which 
court may permit payment of not more 
than $500 to parent, etc. and deposit in 
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named types of institutions or purchase 
of savings bonds. 


Ch. 434: Permits city or village, with 
court approval, to sell, lease or otherwise 
dispose of donated or bequeathed proper. 
ty where not fit for uses expressed in 
trust, grant or bequest. 


Ch. 508: Exempts from rule against 
perpetuities trust forming part of re. 
tirement plan for self-employed persons 
(other employee trusts already exempt). 

Ch. 628: Permits spendthrift provisions 
to be included in trust of type mentioned 
in Ch. 508. 


Ch. 715: Makes State Teachers Col- 
lege Bonds legal for fiduciaries. 


MISSISSIPPI 


H.B. 36: Enacts new statute govern- 
ing rights of inheritance upon adoption. 


MISSOURI 


H.B. 30: Adopts new Probate Code, ef. 
fective Jan. 1, 1956. 


S.B. 137: Establishes reciprocal basis 
for rights of trust institutions in states 
which adjoin or next adjoin Missouri 
to act as fiduciary in Missouri. 


Common trust funds, heretofore per- 
missible under court decision, are now 
authorized by statute. 


NEBRASKA 


L.B. 315: Removes individual limita- 
tion of 20% on investment in common 
stocks and investment company shares, 
respectively, and raises combined limit 
from 30% to 40%; dispenses with court 
approval for investment in U.S. bonds; 
makes act inapplicable to charitable etc. 
organizations except as board or cor- 
poration may be named as specific trus- 
tee. 


L.B. 454: Makes Parking Authority 
Bonds legal for fiduciaries. 


NEw HAMPSHIRE 
Ch. 69: Permits payment of wages 
not exceeding $500 from any one emM- 
ployer to spouse of decedent, without ad- 
ministration. 


NEW JERSEY 


Ch. 182: Extends survivorship rights 
in joint and trust bank accounts to sav- 
ings and loan associations. 

Ch. 139: Permits gifts of securities to 
minors under prescribed conditions. 

Ch. 471: Raises from $500 to $1000 total 
amount of intestate estate which may be 
exempt from administration and pass to 
spouse. 


OHIO 


H.B. 125: Permits gifts of securities 
to minors under prescribed conditions. 


H.B. 638: Permits probate court to 
direct payment of legacy, distributive 
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share or trust property to county treas- 
urer or trustee where it appears legatee, 
distributee or beneficiary residing outside 
United States would not have benefit of 
property. 


S.B. 98: Raises from $500 to $1,000 
size of ward’s estate for which court 
may dispense with appointment of guar- 
dian. 


OREGON 


Ch. 69: Permits will to be made by 
person under 21 if lawfully married or 
a mother who has adopted her illegiti- 
mate child. 


Ch. 149: Permits private sale of per- 
sonal property upon court order with 
or without notice. 


Ch. 188: Permits payment of estate 
share less than $500 to parent of minor. 


Ch. 266: Provides that divorce (as 
well as marriage) subsequent to execu- 
tion of will revokes same. 


Ch. 435: Makes fiduciaries guilty of 
larceny for fraudulent conversion of es- 
tate property. 


Ch. 524: Permits trustor to revoke 
prearranged funeral plan trusts at will 
prior to death and secure return of trust 
fund. 


Ch. 582: For tax years beginning after 
December 31, 1954, exempts trust or 
foundation for charitable purposes from 
income tax. 


Ch. 586: Exempts employees’ trusts 
from rules against perpetuities, suspen- 
sion of power of alienation, and accumu- 
lations. 


Ch. 597: Adds claims of State Public 
Welfare Commission Board of Control to 
list of preferred claims against estates. 


Ch. 727: Amends inheritance tax law 
to cover revesting of escheated property, 
to tax the proceeds of an installment 
sale of entirety property where one 
spouse dies before all payments are 
made, and to tax property passing under 
general powers of appointment and de- 
fining such powers; exemption of bene- 
fits received from the national or state 
government was removed where such 
benefits are payable to estates of the de- 
tedent; deductions revised in ORS 118- 
070 in respect to probated and unpro- 
bated estates. 


WEST VIRGINIA 


Ch. 2: Provides that funeral expenses 
shall be proved against estate and de- 
termined in same manner as other claims. 
Ch. 3: Bars all nonresident corpora- 
tions as well as individuals from ap- 
Pointment as executor, administrator, 
curator, guardian or committee. 


Ch. 4: Adopts prudent man rule of 
fiduciary investment up to 35% of value 
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of fund, specifically including investment 
company shares. 


Ch. 67: Amending Art. 2, Ch. 31, Code 
1931, inserting new section, 3553 (1), 
provides that in addition to proceedings 
under section (1), any person interested 
in personal property or land, timber, oil, 
gas, coal or other minerals may apply 
by petition in summary way, naming as 
defendants all others whether having 
vested or contingent interest; ten days 
notice required. 


Ch. 161: Defines security trusts as in- 
strument of encumbrance securing money 
or performance of obligation and provides 
that no person, not a resident, and no 
corporation, not chartered under law of 
this state or United States having prin- 
cipal office in this state may be named 
as trustee therein. 


WISCONSIN 


Ch. 73: Permits designation as benefi- 
ciary of insurance policy a trustee named 
or to be named by will, if designation is 
made in accordance with policy provisions 
and requirements of insurance company; 
requires bond as of any other trustee. 


Ch. 85: Restates powers which settlor 
may reserve in inter vivos trust without 
rendering same invalid as testamentary 
disposition; makes any otherwise valid 
inter vivos trust eligible to receive 
property bequeathed, devised or ap- 
pointed by the settlor and others, but any 
modification of inter vivos trust shall be 
ineffective to change provisions as to 
such property unless settlor’s will is ex- 
ecuted or republished thereafter. 


Ch. 156: Permits purchase of estate 
real estate by executor, adminstrator or 
guardian where authorized by will. 


Ch. 161: Permits court, in case where 
trust of $1,000 or less is created for pur- 
pose set forth in Sec. 72.04 (1), to order 
distribution on terms which will as nearly 
as possible carry out testator’s intent if 
beneficiary is improperly described or if 
court finds cost of operating trust will 
probably defeat intent. 


Ch. 162: Provides for probate of un- 
contested will on execution in open court 


by one of subscribing witnesses of state- 
ment that will was duly executed by 
person of sound mind. 


Ch. 232: Increases from $200 to $300 
amount which may be set aside for 
burial of ward. 


Ch, 322: Adds attorney’s fees to items 
reimbursable to executor or administra- 
tor on sale of real estate. 

Ch. 323: Clarifies adopted person’s 
rights of inheritance. 


Ch. 352: Amends basis of satisfying 
rights of secured creditors against 
estate. 


Ch. 411: Increases maximum amount 
bequeathable by nuncupative will to $500 
except in case of spouse where there 
shall be no limit and except as to ser- 
vicemen. 


Ch. 507: Permits gifts of securities to 
minors. 


Ch. 575: Restates rights of descent as 
between adopted and adopting persons. 


[Committee members: William H, Ad- 
kins, Easton, Md.; Alice M. Bright, Chi- 
cago, Ill.; Archibald H. Cashion, New 
York, N. Y.; Hubert D. Henry, Denver, 
Col.; E. C. Shapley Highley, Philadel- 
phia, Pa.; Frank L. Hinckley, Jr., Provi- 
dence, R. I.; Joseph A. Luyckx, Detroit, 
Mich.; Eleanor March Moody, Boston, 
Mass.; Vernon T. Reece, Jr., Denver, 
Colo.; George G. Tennant, Jr., Engle- 
wood, N. J.; Earl T. Thomas, Jackson, 
Miss.; Homan W. Walsh, Charlottes- 
ville, Va.; Delvy T. Walton, Los Angeles, 
Cal.] 
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N. Y. U. OFFERS COURSE IN FORGED 
DOCUMENT DETECTION 


A course designed to provide business 
and professional people and students of 
forensic sciences with the basic tech- 
niques required to detect forged and 
fraudulent documents will be offered for 
the first time during the fall term by 
New York University. It will be con- 
ducted by Donald E. J. MacNamara, well- 
known criminologist and chairman of the 
university’s Law Enforcement Institute. 
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TRUST AND PROBATE LITERATURE 


DECEDENT ESTATES 


Improvement of Probate Procedure. By 
Edward B. Winn. Trusts and Estates — 
Oct. 1954, Vol. 98, No. 10, p. 915. This 
Section Committee report concentrates 
on the Uniform Ancillary Administra- 
tion of Estates Act, Uniform Powers of 
Foreign Representatives Act, will con- 
test procedures and probate jurisdiction. 


Improvement of Probate Statutes — 
The Model Code. By R. G. Patton. Iowa 
Law Review — Spring, 1954, Vol. 39, 
No. 3, p. 446. Deals with the matter of 
improving existing probate laws; recog- 
nizes the Probate Division of the Section 
of Real Property, Probate and Trust 
Law of the American Bar Assn., for its 
work in supplying a “reservoir of mate- 
rial expressing the best ideas on this area 
of law,” and culminated in the model 
probate code. 


Marital Property Interests. By Oval 
Phipps. Rocky Mountain Law Review — 
Feb. 1955, Vol. 27, No. 2, p. 180. Dis- 
cussion of American law relating to (1) 
community property, (2) duty to sup- 
port spouse, (3) homestead, (4) dower 
and curtesy or statutory equivalent 
(rights of spouse in property owned by 
decedent spouse during marriage), and 
(5) statutory forced share _ statute 
(rights in property owned by decedent 
spouse at death). The laws of all 48 
states on items 3 through 5 are collected 
in a valuable appendix. 


Oil and Gas Interests in Decedents’ 
Estates. By Joseph W. Morris. Trusts 
and Estates — Oct. 1954, Vol. 98, No. 10, 
p. 890. Discussion of some of the prob- 
lems which arise in dealing with mineral 
interests owned by a decedent. Problems 
arising because of ownership of an oil 
or gas leasehold estate or royalty inter- 
est as distinguished from a mineral in- 
terest are not covered, but the treatment 
of mineral interests is thoroughgoing and 
helpful. 


ESTATE PLANNING 


The Internal Revenue Code of 1954: 
Estate Planning. By A. James Casner. 
Harvard Law Review — Dec. 1954, Vol. 
68, No. 2, p. 222. Various types of inter 
vivos trusts and life insurance under the 
1954 Code. 


The Internal Revenue Code of 1954: 
Estate Planning. By A. James Casner. 
Harvard Law Review — Jan. 1955, Vol. 
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68, No. 3, p. 4383. Estate planning under 
the 1954 Code with emphasis on em- 
ployee benefits, income in respect of de- 
cedents, concurrent interests, powers of 
appointment, five-year throwback rule, 
marital deduction and charitable contri- 
butions. 


The Effect of the 1954 Code on Estate 
Planning: Estate and Gift Taxation. By 
Joseph Trachtman. Trust Bulletin — 
April 1954, Vol. 34, No. 8, p. 31. 


The Internal Revenue Code of 1954. 
By Merle H. Miller and H. Gene Emery. 
Notre Dame Lawyer — Dec. 1954, Vol. 
30, No. 1, p. 3. A list of important 
changes in the law affecting estate plan- 
ning, with an estate analysis and plan 
based on the 1954 Act. 


Sidelights on the New Code. By Wil- 
liam A. Sutherland. Trusts and Estates 
— May 1955, Vol. 94, No. 5, p. 388. 
These are excerpts from an address 
covering aspects of gift and estate taxes 
as they relate to estate planning. 


Seme Implications of the 1954 Code for 
Estate Planning. By Frederick O. Dicus. 
Taxes — Dec. 1954, Vol. 32, No. 12, p. 
938. Among the provisions of the 1954 
Code examined in this article are those 
dealing with life insurance (which the 
author states are by far the most signifi- 
cant from the estate planner’s view- 
point), joint tenancy and tenancy by the 
entirety, gifts to minors, cost-basis treat- 
ment of gifts, and the marital deduction. 


Estate and Gift Tax Provisions of the 
Internal Revenue Code of 1954. By Sid- 
ney A. Gutkin and David Beck. Taxes — 
Oct. 1954, Vol. 32, No. 10, p. 793. A 
discussion of the new estate and gift tax 
provisions with a view to their integra- 
tion into current will thinking and estate 
planning. 


Trusts Under the New Code Where 
the Grantor is Treated as the Substantial 
Owner. By Barton H. Kuhns. Nebraska 
Law Review — March 1955, Vol. 34, No. 
3, p. 472. This article re-examines the 
possibilities of tax savings by the use of 
short-term and other trusts, in view of 
sections 671-678 of the 1954 Code. 


Your Estate Plans. By J. Seymour 
Montgomery. Trusts and Estates — Nov. 
1954, Vol. 98, No. 11, p. 976. This article 
is primarily intended to inform a non- 
technical audience of the areas of estate 
planning affected by the 1954 Code. 


Man Disposes — The Plan is the Thing, 
By Timothy S. Kiley. Taxes — Aug. 
1954, Vol. 32, No. 8, p. 662. A statement 
of the reasons for careful pre-drafting 
planning and study and for completeness 
even in the case of the client who de- 
mands a “short” will. 


Leaping in the Dark — More Adven- 
tures with Marital Deduction Formulae. 
By Joseph Trachtman. And To Each His 
Own — A Surrebuttal to Mr. Trachtman. 
By Paul B. Sargent. Trusts and Estates 
— Oct. 1954, Vol. 93, No. 10, pp. 922 
and 933. Two views on the use of marital 
deduction formulae by two of the leading 
authorities on estate planning. 


Contract to Devise or Bequeath As An 
Estate Planning Device. By Bertel M. 
Sparks. Missouri Law Review — Jan. 
1955, Vol. 20, No. 1, p. 1. This article 
presents a thorough discussion of the 
usual situations giving rise to such con- 
tracts, the pitfalls encountered (usually 
from laymen-drawn agreements or oral 
promises), and includes a discussior on 
application of Statute of Frauds, the 
remedy in event the promisor dies without 
a will or with a will, and a discussion of 
its proper uses. 


Usefulness of Trusts Under Present 
Tax Laws. By William G. Boone. Arkan- 
sas Law Review — Summer 1954, Vol. 8, 
No. 4, p. 331. How to save taxes by 
proper use of that flexible device, the 
trust. 


Charitable Gifts in Estate Planning. 
By Frank L. Mallory. Trusts and Estates 
— May 1955, Vol. 94, No. 5, p. 484. Sug- 
gestions covering various devices which 
may be used for the purpose of “getting 
maximum tax benefits for true gener- 
osity.” 


Estates of Nonresident Aliens. By Le- 
roy E. Rodman. Trusts and Estates — 
Aug. 1954, Vol. 93, No. 8, p. 736. Con- 
sideration of two significant changes 
made by the 1954 Code which open up 
new opportunities for estate planning for 
nonresident aliens. Now stock owned by 
such an alien in foreign corporation is 
not treated as property within the U. S. 
for estate tax purposes even though the 
certificates are physically there. Also 
gifts of intangibles located within the 
U. S. are not subject to gift tax when 
made by nonresident aliens not engaged 
in business in the U. S. 


Short-Term Trusts: New Tax Law Ex- 
tends Scope of Use. By William E. Mur- 
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ray. Trusts and Estates — Dec. 1954, 
Vol. 98, No. 12, p. 1078. After consider- 
ing the old Law and the 1954 Code, the 
author concludes that although we now 
have a most complicated and detailed 
statutory pattern for the taxation of 
controlled and short-term trusts, the end 
result is an improvement over the old 
law and that greater flexibility now offers 
new possibilities for the use of these 
trusts. 


Estate Planning for the Man With A 


in buy and sell agreements; frank dis- 
cussion. Types of businesses to sell: 
operated by parents, personal services 
or speculative commitment, lacking suc- 
cessor management. Fiduciary needs 
broad, discretionary powers. Co-fiduci- 
aries. Handling minority interests: buy 
and sell agreement highly desirable; 
otherwise particular diligence. 


(Also in Trusts and Estates — Nov. 
1954, Vol. 93, No. 11, p. 1010.) 
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PENSION AND PROFIT-SHARING 
PLANS 


Pensions, Profit Sharing and Bonus 
Plans. By Herman C. Biegel. Trusts and 
Estates — Aug. 1954, Vol. 93, No. 8, p. 
731. The basic provisions of the old law 
concerning taxation of pensions, profit 
sharing arrangements and bonus plans 
have been retained in the 1954 Code, but 
the author treats some major changes. 


Pension and Profit Sharing Trusts. By 
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need to reform the Rule against Per- 
petuities by Legislation — the progress 
made in the United States by recent 
Pennsylvania and Massachusetts statutes 
of the “wait-and-see” type — England 
may benefit from U. S. experience. 


The Rule Against Perpetuities and 
Mineral Interests. By Eugene Kuntz. 
Oklahoma Law Review — May 1955, Vol. 
8, No. 2, p. 183. Survey of the rule in 
several areas of oil and gas law. 


Perpetuities — The Rule Against Per- 
petuities and Typical Oil & Gas Leases. 
By David R. Macdonald. Michigan Law 
Review — Jan. 1955, Vol. 53, No. 3, p. 
462. An examination of various methods 
of creating future interests in gas and 
oil and the effect of the rule against 
perpetuities on these interests. 


TAXES 


Estate and Gift Taxation Under the 
1954 Code: The Principal Changes. By 
Boris I. Bittker. Tulane Law Review — 
Apr. 1955, Vol. 29, No. 3, p. 453. Gift 
tax exclusion, divorce settlements, joint 
tenancy, proceeds of life insurance, 
transfers conditioned upon survivorship 
and annuities under 1954 Code. 


Taxation of Estate and Trust Income 
Under the 1954 Code. By George Craven. 
University of Pennsylvania Law Review 
— March 1955, Vol. 103, No. 5, p. 602. 
An analysis of the new rules for taxing 
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income of estates and trusts. The general 
statutory plan — deductions on termina- 
tion of estates or trust. Limitations on 
amounts taxable to beneficiaries — defi- 
nition of distributable net income. Dis- 
tributable trusts — distributions not tax- 
able to beneficiaries unless made from 
taxable income; character of amounts of 
income. Estates and other trusts — lump 
sum bequests not taxed as income; treat- 
ment of residuary bequests; abolition 
of 65-day and 12-month rules; separate 
shares treated as separate trusts. Five 
year throwback — method of taxing ex- 
cess distributions; avoidance of throw- 
back rule; criticism of the rule. Grantors 
and others treated as substantial owners. 
Income in respect of decedents — suc- 
cessive decedents; installment obliga- 
tions; income distributions; joint and 
survivor annuities; payments to successor 
in interest of a deceased partner; em- 
ployees’ stock option; taxpayer dying 
in armed forces. 


Taxation of Estate and Trust Income 
Under the Internal Revenue Code of 1954. 
By Roger Paul Peters. Notre Dame Law- 
yer — Dec. 1954, Vol. 30, p. 38. General 
rules applicable to estates and trusts. 
Definition and discussion of distributable 
net income, simple trusts, estates, com- 
plex trusts, excess distributions, income 
taxable to grantor or others as substan- 
tial owners, reversionary interests, 
powers of grantor, income for benefit of 
grantor, with helpful computations. 


Problems Created by the Complex 
Trust Provisions of the 1954 Code. By 
Harvey S. Howard. Michigan Law Re- 
view — March 1955, Vol. 53, No. 5, p. 
736. An attempt to deal with some of 
the more important interpretative diffi- 
culties likely to be encountered in the 
new law. Exclusion from taxation of cer- 
tain gifts and bequests. Separate shares 
of beneficiaries. The five-year throwback 
rule — exceptions to the rule; effective- 
ness. 


Income Taxation of Trusts and Estates 
Under the 1954 Code. By Austin Fleming. 
Taxes — Dec. 1954, Vol. 32, No. 12, p. 
931. A criticism of the provisions of the 
1954 Code dealing with income taxation 
of trusts and estates in which the author 
discusses the changes which had been 
anticipated, those actually made, and 
some of the questions raised but not 
answered by the new code. 


Estate and Gift Tax Changes. By J. 
Nelson Young. Trusts and Estates — 
Oct. 1954, Vol. 93, No. 10, p. 858. A re- 
view of the more significant changes 
made by the 1954 Code in estate and gift 
tax provisions. Under “gross estate” the 
author discusses life insurance payable 
to third parties, annuities, and “Hallock” 
provisions. Under estate tax deductions 
and credits he covers marital deduction; 
deduction for debts, claims and expenses; 
credit for tax on prior transfers; rates, 


exemptions and credit for state death 
taxes; and charitable deduction. Under 
gift tax taxable transfers; annual ex. 
clusion; and revaluation of prior gifts 
are covered. 


Marital Deduction Simplified. By Rob- 
ert M. Lovell. Trusts and Estates — 
Sept. 1954, Vol. 93, No. 9, p. 760. The 
new tax law eliminates the necessity of 
making two trusts for the widow, and 
therefore it is in order to re-examine, 
as the author does, previous thinking 
about the relative merits of general 
versus residuary trusts and formulas 
which measure dollar amounts as con- 
trasted with those which define a frac. 
tional share. 


Present Status of the Marital Deduc- 
tion. By Austin Fleming. Taxes — March 
1955, Vol. 38, No. 3, p. 167. All of the 
rules established by the Revenue Act 
of 1948 with regard to the marital de- 
duction were carried into the 1954 Act, 
and the deduction was extended to two 
additional situations, which are discussed 
in this article: the first allows the de- 
duction for a legal life estate in the sur- 
viving spouse where she is given all the 
income and a general power of appoint- 
ment; the second allows it where the 
surviving spouse is given a specific por- 
tion of the income and a power of ap- 
pointment over a corresponding portion 
of the principal. 


Trusts for Support of Dependents. By 
Sidney C. Winton. Trusts and Estates — 
March 1955, Vol. 94, No. 8, p. 196. A 
consideration of the possible tax laibility 
of non-grantors of trusts for the support 
of dependents. An example of a non- 
grantor would be the son where a grand- 
father has set up a trust for the support 
of a minor grandchild whom the grantor’s 
son is legally obligated to support. 


Estate and Trust Income. By George 
Craven. Trusts and Estates — Aug. 
1954, Vol. 93, No. 8, p. 688. Enumeration 
and discussion of the changes made by 
the 1954 Code in the rules for taxing 
income of estates and trusts, excluding 
“Clifford” trusts. 


“Clifford Trusts.” By Henry C. Smith. 
Trusts and Estates — Aug. 1954, Vol. 
93, No. 8, p. 729. Exploration of the 
changes made in the Clifford Doctrine by 
the 1954 Code. 


Effect of Estate Tax Valuation Upon 
Basis. By Leroy R. Krein. Taxes — 
Aug. 1954, Vol. 32, No. 8, p. 659. The 
valuation placed on property by an ex 
ecutor or administrator in an estate tax 
return fixes the basis for the devisee, 
legatee or heir for purposes of calculat- 
ing his gain when he sells such property 
unless by convincing evidence he can 
prove otherwise. The burden of rebutting 
the presumption of the estate tax valu- 
ation rests upon him. 
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Life Insurance and Gift Tax. By Philip 
J. Erbacher. Trusts and Estates — July 
1954, Vol. 93, No. 7, p. 616. An explora- 
tion of life insurance transactions from 
the gift tax standpoint. The author con- 
siders policies on donor’s own life, on the 
life of another, valuation problems, ex- 
clusion aspects, and the marital deduc- 
tion. 


Redemption of Stock — New Rules to 
Meet Death Taxes and Expenses. By 
Stephen T. Dean and John B. Leake. 
Trusts and Estates — Sept. 1954, Vol. 
93, No. 9, p. 772. A discussion of Section 
303 of the Revenue Code of 1954 in the 
light of similar provisions of earlier law. 


Apportionment of Estate Tax where 
Marital Deduction is Involved. Virginia 
Law Review — Dec. 1954, Vol. 8, p. 1093. 
A discussion of the methods adopted in 
various jurisdictions to determine the 
ultimate tax burden where marital de- 
duction is claimed or involved. 


Proposal for Apportionment of Federal 
Estate Tax. Indiana Law Journal — Win- 
ter 1955, Vol. 30, No. 1, p. 217. Federal 
Apportionment Act would provide uni- 
formity and certainty and remove con- 
fusion among states as to who shall bear 
burden of federal estate tax. Now bur- 
den depends on jurisdiction and type of 
property involved, as many statutes and 
decisions provide for varying apportion- 
ments. Some states still require residuary 
beneficiaries to bear burden of estate 
tax. Provisions of will as to payment of 
taxes, inclusion of life insurance in tax- 
able estate, marital deduction, presence 
of property in more than one state, en- 
forcement of claims for reimbursement, 
have caused particular problems. 


Estate and Gift Tax Changes Made By 
1954 Revenue Code. By Edward N. 
Polisher. Dickinson Law Review — Octo- 
ber 1954, Vol. LIX, No. 1. 


Provisions of 1954 Internal Revenue 
Code Affecting Trustees. By Maynard J. 
Toll. Trust Bulletin — Sept. 1954, Vol. 
34, No. 1, p. 7. 


Marital Deduction Effect of a Joint and 
Mutual Will on Jointly Held Property. 
Northwestern University Law. Review — 
March-April 1955, Volume 50, No. 1, p. 
88. A discussion of problems from Estate 
of Awtry v. Commissioner, 22 T.C. 91 
(1954), which was on Revenue Act of 
1948, and the possible different tax con- 
Sequences under the Internal Revenue 
Code of 1954. 


Termination of Trusts and Estates. 
By James H. Kindel, Jr. Trusts and Es- 
tates — Apr. 1955, Vol. 94, No. 4, p. 
292. An examination of the tax problems 
Which arise upon the termination of 
trusts and estates under the Revenue 


8 of 1954 in the light of the former 
ode. 


State and Federal Taxation — Joint 


Octoper 1955 


Interests. By A. R. Kimbrough. Trusts 
and Estates — Oct. 1954, Vol. 93, No. 
10, p. 904. Joint interests considered pri- 
marily but not exclusively from the view- 
point of the tax problems involved. 


Accumulation Trusts and the Throw- 
back Rule. By Lloyd W. Kennedy. Trusts 
and Estates — Oct. 1954, Vol. 93, No. 
10, p. 864. A statement of the basis for 
the new throwback rule, the exceptions 
to it, and an application of it. 


Federal Tax Problems in Community 
Property. By Oliver W. Hammonds and 
George E. Ray. Southwestern Law Jour- 
nal — Spring 1954, Vol. 8, No. 2, p. 127. 
A comprehensive survey of federal tax 
questions peculiar to community proper- 
ty, including discussion of Federal estate 
and gift taxes and taxation of income 
during administration of the estate of a 
deceased spouse, with suggestions for 
drafting wills and trusts and for proce- 
dures to be followed by the spouses in 
keeping records and accounts. 


Reciprocal Trusts. Notre Dame Lawyer 
— Dec. 1954, Vol. 30, No. 1, p. 149. A 
discussion of the history of the doctrine 
and of recent developments in the field 
with an argument favoring a test based 
on intent, circumstances and effect. 


Effect of Federal Taxes on Partnership 
“Buy and Sell” Agreements Funded by 
Life Insurance. North Carolina Law Re- 
view — Feb. 1955, Vol. 33, p. 311. Ele- 
ments of buy and sell agreement, valua- 
tion of deceased partner’s interest, who 
should acquire and pay for the insur- 
ance, who the beneficiary should be, anc 
statement of rules to effect desired tax 
results. 


TRUSTS 


Constructive Trusts. By Austin W. 
Scott. Law Quarterly Review — Jan. 
1955, Vol. 71, p. 39. How the constructive 
trust device is used in America to pre- 
vent unjust enrichment. The principal 
situations are: (1) Conveyance procured 
by fraud, duress, undue influence, mis- 
take; (2) acquiring land under oral 
agreement; (3) acquisition of property 
on death; (4) acquisition of property by 
fiduciary; (5) following the property in- 
to its product; (6) acquisition of proper- 
ty from a fiduciary. In all these situa- 
tions, unjust enrichment is the common 
denominator. 


Draftsmanship: Wills and Trusts. By 
William J. Bowe. Trusts and Estates — 
Oct. 1954, Vol. 93, No. 10, p. 912. Com- 
ments on drafting traditional bequests 
of capital, and of income, traditional 
limitations on bequests, and tax clauses. 


Pitfalls in Use of Trusts. By Edward 
B. Meriweather. Arkansas Law Review 
— Summer 1954, Vol. 8, No. 3, p. 339. 
The avoidance of later litigation by 
proper drafting and knowledge of proper- 


ty law, in order to avoid the pitfalls. Tax- 
ation is not discussed. 


Situs of Trusts in Conflict of Laws. 
By C. Alexander Capron. Trusts and 
Estates — Oct. 1954, Vol. 93, No. 10, p. 
878. An examination of the theories and 
authorities, both textual and case, plus 
a consideration of the practical problem 
involved, with suggested factors to be 
taken into account. 


The Trustee’s Estate and The Ultimate 
Interest. By Joseph F. Rarick. Oklahoma 
Law Review — Feb. 1955, Vol. 8, No. 1, 
p. 1, and May 1955, Vol. 8, No. 2, p. 133. 
Analysis of the classification process as 
it related to the ultimate interest when 
the trust res was land in jurisdictions 
which have not made legislative changes 
(N. Y., Cal., Mich., Wis., Minn., N. D., 
S. D., Okla., Mont.). 


Common Trust Funds Viewed in Retro- 
spect and in Prospect. History of Com- 
mon Trust Funds. By George C. Barclay. 
Trust Bulletin — Nov. 1954, Vol. 34, No. 
3, p. 5; Jan. 1955, Vol. 34, No. 5, p. 19. 
Committee experiences of 20 years; 15 
years of operation of common trust 
funds, mostly for discretionary funds; 
New York’s Mutual Investment Fund; 
advertising; effect of passing of divi- 
dends; service to persons of moderate 
means; necessity for bona fide fiduciary 
relationship (more than mere agency 
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agreement or trust deed equivalent of 
agency). 


Investing Trust Funds — Personalized 
Problems in a Push-Button World. By 
Frank M. Perley. Trust Bulletin — June 
1954, Vol. 38, No. 10, p. 15. Trust de- 
partments must furnish services and ad- 
vice on a personalized, individual basis, 
avoiding standard pattern, in selection 
of desirable securities and determining 
times of change, thereby meeting increas. 
ing competition. Need for re-examining 
policies and records; too involved minutes 
of committees look like alibis or defense 
record; simplicity in making recommen- 
dations. Electronic and _ push-button 
equipment to meet these problems not 
available. 


A Trustee’s Discretion — Legal and 
Tax Consequences of Exercise. By Walter 
L. Nossaman, Trusts and Estates — 
Sept. 1954, Vol. 93, No. 9, p. 794. Differ- 
ences between discretionary and spend- 
thrift trusts, and the different kinds of 
discretion are discussed, but attention is 
primarily directed to matters of taxation 
relating to the exercises of discretion. 

(Also in Trust Bulletin, Sept. 1954, Vol. 
34, No. 1, p. 17.) 


“Twenty Questions” — Comparison of 
Revocable and Testamentary Trusts. By 
Carl E. Stanford. Trusts and Estates — 
July 1954, Vol. 98, No. 7, p. 608. Re- 
vocable and testamentary trusts are com- 
pared from twenty different standpoints 
to determine which is better, cheaper or 
more flexible. 


Tort Liability of Trustees as Shown in 
Typical Cases. By Judge Victor R. Han- 
sen. Trust Bulletin — October 1954, Vol. 
34, No. 2, p. 19. Liability of fiduciary 
is personal and may arise out of con- 
tract, real property law or tort: if with- 
out personal fault, reimbursement from 
trust corpus possible if adequate or still 
available; otherwise, solely liable. Recom- 
mendation: adequate insurance and in- 
vestigation into title of property to be 
administered and possible sources of lia- 
bility; strict supervision of subordinates 
assisting in administration. 


Statement of Policies for Voting 


Shares of Stock Held in Trust Accounts. 


- Trust Bulletin — Oct. 1954, Vol. 34, No. 


2, p. 16. Vote shares or have satisfactory 
reason for not voting. Vote in person 
when majority shareholder or when im- 
portant to beneficiaries or matters to 
come before meeting are not known; use 
special proxy when matters to come be- 
fore meeting are known and sufficient 
information at hand; vote by general 
proxy when authority is clear, confidence 
in management, routine, non-controver- 
sial matters are expected. No proxies in 
bank or with right of substitution. 
Caveat: Problems of voting own stock, 
especially for directors. U. S. Rev. St. 
Section 5144 forbids voting by sole cor- 
porate fiduciary unless authorized by in- 
strument — Co-fiduciary helpful — Con- 
flicts of interest — Best to reduce or 
eliminate holdings. 


Trust Investments in the Light of Post- 
war Experience. By Dr. Marcus Nadler. 
Trust Bulletin — Feb. 1955. Vol. 34, No. 
6. Since World War II different pattern 
of movement of commodity prices, inter- 
est rates, economic and taxation devel- 
opments. No period of boom and infla- 
tion followed by deflation and depression. 
Stability of prices and economy with 
wages moving upward. Money rates will 
fluctuate more in future than in past. 
Change in credit policies of money-man- 
aging Federal Reserve. New factors in 
handling equity investments — balancing 
between fixed income and equity invest- 
ments, selection more complicated, timing 
of sales and purchases. Long range in- 
vestment policies without fear of crises 
and violent fluctuation possible. 


New York Banks’ Trust Investment 
Fund — How It Will Operate. By Charles 
W. Buek. Trust Bulletin — June 1954, 
Vol. 33, No. 10, p. 9; — March 1955, 
Vol. 34, No. 7, p. 28. Bank Fiduciary 
Fund is first mutual, trust investment 
fund: an open and mutual fund contain- 
ing investments legal for fiduciaries; 
operated on non-profit basis by bankers 
to provide on investment medium for 
9/10ths of the corporate fiduciaries which 
need but do not have a legal common 
trust fund. Participation units of $100. 
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(maximum $100,000. — minimum $5,000.) 
— sold to corporate fiduciaries (not to 
separate trusts) which distribute divi- 
dends among participating trusts; an. 
nually examined and regulated by State 
Banking Department; quarterly valua- 
tion dates; estimated fee of 3/10 of 1% 
of principal; board of directors (geo. 
graphically dispersed), choose custodian, 
investment adviser, trustee. Delegation 
of authority only to limited degree. Bene. 
ficial in adminstration of small trusts, 
here to stay and of increasing frequency 
because of trend toward smaller fortunes, 
Fund not subject to surcharge but fidu- 
ciaries not absolved. 


WILLS 


Public Policy Applied to Wills — The 
Modern Trend. By Edward J. Gould. 
American Bar Association Journal — 
Jan. 1955, Vol. 41, No. 1, p. 59. Study of 
recent cases where public policy of states 
sometimes frustrates testator’s desires. 


The Executor Looks at the Will — 
Common Faults with Common Clauses. 
By Henry W. Brockenbrough. Trusts and 
Estates — June 1954, Vol. 93, No. 6, p. 
536. Suggestions for the improvement of 
such usual provisions of will as those 
covering the payment of all debts, testa- 
tor’s specific residence, tangible person- 
ality, use of principal and distribution. 


Legal Effect of Contracts to Devise 
or Bequeath Prior to the Death of the 
Promisor. By Bertel M. Sparks, Michigan 
Law Review — Vol. 53, No. 1, p. 1 
Concluded in Vol. 53, No. 2, p. 215. An 
analysis of the legal relationship of 
parties to contracts to make wills. The 
extent to which a contract to devise or 
bequeath restricts the owner promisor of 
property in dealing with his assets during 
his lifetime. The interests of the promisee 
prior to the death of the promisor and 
remedies for the protection of these in- 
terests. Labeling the relationship exist- 
ing between the promisor and promisee. 
Promisor’s right to rescind a contract to 
make a will. 


Enforcement of Contracts to Devise or 
Bequeath After the Death of _ the 
Promisor. By Bertel M. Sparks. Minne- 
sota Law Review — Dec. 1954, Vol. 39, 
No. 1, p. 1. Analysis of the varied prob- 
lems of probate, property and contract 
law with a view of charting a reason- 
ably safe course to be pursued by pro 
misee after promisor’s death to enforce 
such a contract. Wills made pursuant to 
contract and subsequent, inconsistent 
wills — which may be admitted to pro 
bate, the right to injunction against 4? 
inconsistent will, or admission of incol- 
sistent will and claim against estate by 
promisee are considered as well as the 
legal remedies available in such cases; 
specific performance and equitable relief 


available are discussed. Promisee’s posi | 
tion with respect to creditors and legatees | 
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of the estate, and upon dower, curtesy 
and rights of surviving spouse are also 
covered. Application of statutes of limi- 
tation as to running of time, commence- 
ment and tolling as well as factors affect- 
ing this aspect of problems, are also dis- 
cussed. 


Problems in the Formation of Contracts 
to Devise or Bequeath. By Bertel M. 
Sparks. Cornell Law Quarterly — Fall 
1954, Vol. 40, No. 1, p. 60. Analysis of 
the principal problems involved in 
achieving enforceable contracts to make 
wills: The “clear and convincing evi- 
dence” rule, joint and mutual wills, cer- 
tainty in the terms of the contract, con- 
sideration, dead man statutes, and the 
statute of frauds. 


ARTICLES AND CASE NOTES OF 
PRIMARILY LOCAL INTEREST 


Decedent Estates — Limitations on 
Testamentary Power in Missouri: Protec- 
tion of the Spouse and Children of the 
Testator. By Alan C. Kohn. Washington 
University Law Quarterly — June 1954, 
Vol. 1954, No. 3, p. 354. Specific limita- 
tions in Missouri which are designed 
particularly to protect the spouse and 
children of a testator from disinheritance 
are covered; these limitations being by 
statute as affected by judicial decisions 
and interpretations now need changes 
and additions, according to the author, 
if they are to produce more desirable re- 
sults. 


Decedent Estates — Fiduciary Com- 
pensation in Virginia. Virginia Law Re- 
view — 1955, Vol. 41, No. 1, p. 119. Prob- 
lem of due compensation created by be- 
quest delivered in kind, and double com- 
pensation of executor and trustee dis- 
cussed. 


Wills, Estates and Trusts — Work of 
the Missouri Supreme Court for 1953. 
By George W. Simpkins. Missouri Law 
Review — Nov. 1954, Vol. 19, No. 4, 
p. 368. 


Wills, Estates and Trusts — Powers 
of Appointment and the Drafting of 
Missouri Wills. By Lyle M. Allen, Jr. 
Washington University Law Quarterly 
— Dec. 1954, Vol. 1954, No. 4, p. 408. 
The power of appointment can be util- 
ized despite modern tax laws in will 
drafting and estate planning. This note 
sets out the classifications of general and 
special powers as well as the possible 
Uses and creations thereof. Drafting 
Problems are covered as well as those 
encountered in exercising the powers of 
appointment. 


Decedent Estates — Future Interests 
— Gift Over In the Event of Death. 
Illinois Law Forum — Winter 1954, Vol. 
1954, No. 4, p. 694. Phelps v. Seeley, 
3 Ill. 2d 210, 119 N.E. 2d 928 (1954). 


Taxes — Income Tax — Capital Gains 
— Options to Purchase Lands. Minnesota 
law Review — April 1955, Vol. 39, No. 
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5, p. 590. Barber v. United States 215 F. 
2d 663 (8th Cir. 1954). 


Taxes — Federal Taxation — De- 
ductibility of Remainderman’s Cost of 
Litigation Incurred in Recovering Im- 
properly Assessed Estate Tax. Virginia 
Law Review — June 1954, Vol. 40, No. 5, 
p. 630. Northern Trust Co. v. Campbell, 
5 C.C.H. 1954 (7th Cir.). 


Trusts — Stock Dividends — Principal 
or Income. Minnesota Law Review — 
February 1955, Vol. 39, No. 3, p. 338. 
Bowled v. Stilley’s Executor, 267 S.W. 
2d 707 (Ky. 1954). 


Trusts — Insurance Trust — Nature 
of the Trust Res. Oregon Law Review — 
Feb. 1955, Vol. 34, No. 2, p. 138. Gordon 
v. Portland Trust Bank, 271 P. 2d 653 
(Ore. 1954). 


Wills — Agreement to Will Property 
for Services Rendered. Mississippi Law 
Journal — May 1955, Vol. 26, No. 3, p. 
263. Fugue v. Mills, 73 So. 2d 113 (Miss. 
1954). 


Wills — Future Interests — Remainder 
versus Executory Devise. Mississippi Law 
Journal — Dec. 1954, Vol. 26, No. 1, p. 
103. Haynes v. Cole, 73 So. 2d 258 (Miss. 
1954). 


Wills — Exoneration of Specifically 
Devised Realty From Mortgage — Ore- 
gon Law. Oregon Law Review — April 


1955, Vol. 34, No. 3, p. 211. In re Estate 
of Nawrocki, 200 Ore. 660, 269 P. 2d 770 
(1954). 


Wills — Validity of Condition Re- 
straining Marriage to Non-Jews. Kansas 
Law Review — Oct. 1954, Vol. 3, No. 1, p. 
69. In re Rosenthal’s Estate, 204 Misc. 
245, 123 N.Y.S. 2d 326 (1953). 


[Committee members: Horace E. Bun- 
ker, Plainfield, N. J.; Richard D. Jones, 
Cape Girardeau, Mo.; John C. Hoyo, 
San Antonio, Tex.; John N. Jackson, 
Dallas, Tex.; Gerald B. Klein, Tulsa, 
Okla.; Robert Trask Mann, Tampa, Fla.; 
W. Albert Sanders, Philadelphia, Pa.; 
W. F. Schulz, Jr., Pittsburgh, Pa.; Frank 
S. Ginocchio, Lexington, Ky.; George L. 
Haskins, Philadelphia, Pa.] 
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Fiduciary Associations Elect 
New Officers 


Trust Committee, Indiana Bankers 
Association: 


Chairman: John D. Clark, Jr., vice 
president and trust officer, Old National 
Bank, Evansville 


Trust Committee, Ohio Bankers Asso- 
ciation: 
Chairman: E. W. Nippert, vice presi- 
dent, Fifth Third Union Trust Co., Cin- 
cinnati 


Trust Companies’ Association of Oregon: 


President: L. S. Severance, assistant 
trust officer, United States National 
Bank of Portland 


Vice Pres.: Irwin A. Hahn, trust offi- 
cer, Portland Trust Bank 


Sec.-Treas.: E. R. Linville, trust offi- 
cer, First National Bank of Portland 


Trust Section, Utah Bankers Association: 


President: Claron O. Spencer, vice 
president and trust officer, Zion’s Savings 
Bank & Trust Co., Salt Lake City 


Vice Pres.: H. W. Hinley, vice presi- 
dent and trust officer, Commercial Secur- 
ity Bank, Ogden 

Secretary: E. L. Karren, 


trust officer, First Security 
Utah, Salt Lake City 


Treasurer: E. R. McGhie, assistant 
cashier, Utah Savings & Trust Co., Salt 
Lake City 


assistant 
Bank of 


Trust Division, West Virginia Bankers 
Association: 


President: Arthur G. Yates, executive 
vice president, cashier and trust officer, 
First National Bank of Grafton. 


First V.P.: John G. Timberlake, trust 
officer, Union National Bank of Clarks- 
burg 


Second V.P.: W. Payne Brown, vice 
president and trust officer, National Bank 
of Commerce, Charleston 


Sec.-Treas.: A. K. Parker, Jr., trust 


officer, Flat Top National Bank, Blue- 
field 
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MASS MARKET 
(Continued from page 779) 


guide to trusi departments and their 
counsel and could reasonably be 
adapted to variations in local law. 


Of equal importance is a study of 
the fees that are charged by trust com- 
panies for handling businesses in trust. 
In several states, the courts have recog- 
nized the difficult problems imposed in 
the administration of private businesses 
and have been willing to grant compen- 
sation over and above the usual amount 
allowed, upon the petition of fiduciaries 
outlining the extra services that have 
been performed. However, in other 
states, there is no provision for the 
allowance of such extra compensation 
since the fees are fixed by statute. I 
know that in New York, where we do 
not have legislative authority to ask 
for such special compensation, it would 
be a great help, if we are to seek relief, 
to know what is being done in other 
parts of the country. 


Operations for Trust Departments 


This Committee has revised the trust 
docket forms and administrative docket 
sheets for decedents’ estates which were 
originally prepared in 1948. Included 
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with this was an outline of the proper 
procedure for the opening and closing 
of trust accounts. It has also completed 
revising the suggestions for a trust op- 
erating manual which were originally 
published in the Trust Bulletin in May 
1950. 


Relations with the Bar 


I am always happy to report with 
respect to this committee which is most 
successful when it has nothing to do. 
Its chairman has reported there is no 
place in the United States where there 
seems to be any conflict between the 
lawyers and the trust companies. This 
is a splendid state of facts; but, of 
course, it was brought about only by 
unremitting cooperation between the 
trust companies and the bar groups 
based upon the Statement of Principles 
and the Statement of Policies for Trust 
Institutions. Let us hope that this Com- 
mittee never has to have a meeting. 


Relations with Supervisory 
Authorities 


About a year ago, we asked the Board 
of Governors of the Federal Reserve 
System if it would be willing to urge 
all of the Federal Reserve Banks to 
make annual studies of the costs and 
earnings of trust departments similar 
to those that have been conducted by 
the Boston, New York, and San Fran- 
cisco Federal Reserve Banks. The Board 
felt that such surveys were a good 
thing, but the lack of uniformity in 
methods of reporting throughout the 
country and the variations in the vol- 
ume of trust business in the various 
Federal Reserve districts made it seem 
inadvisable for the initiative to be taken 
by the Federal Reserve Board but rather 
that such initiative should be taken by 
the trustmen in the various Federal Re- 
serve districts. It was decided that the 
best way to make progress in those Fed- 
eral Reserve districts where such studies 


might be feasible would be to have the 
interested state trust divisions or com- 
mittees request their respective Federal 
Reserve Banks to undertake such stud- 
ies. 

One subject that is of considerable 
concern to the supervisory authorities 
relates to whether or not banks should 
acquire their own stocks for their own 
pension and profit-sharing trusts. The 
Committee expressed the view that it 
seemed clear that it was not good prac- 
tice for a bank to acquire its own stock 
for its pension plan but that there could 
not be any serious objections to includ- 
ing the bank’s stock as a_ permitted 
investment of its profit-sharing plan 
provided each employee had an option 
to direct the acquisition of bank stock 
for his portion of the profit-sharing 
plan, and had the right to vote the 
stock. 


Another matter considered with the 
supervisory authorities, and which 
seems to trouble them more than it does 
us, is whether or not an attempt should 
be made in Regulation F to define more 
strictly what is a trust established and 
maintained for bona-fide fiduciary pur- 
poses. This quesiion has arisen because 
some examiners apparently have ques- 
tioned the bona-fides of a few revocable 
living trusts which have been accepted 
by some banks and then placed in their 
common trust funds. There seems to be 
a feeling that the present definition does 
not give an examiner a sufficiently ac- 
curate criterion to form an opin on. The 
phrase now contained in Regulation F 
was, as I recollect it. used purposely 
and after considerable thought because 
it was felt that a tighter definition 
would only serve to prevent the use of 
a common trust fund by some perfectly 
bona-fide revocable trusts. The faci that 
a trust can be revoked, or if not revoked, 
that the remainder may go to the set- 
tlor’s estate, may perhaps raise a sus 
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picion that the trust was established 
merely to obtain the benefits of the 
trust company’s investment management 
through its comon trust fund. But this 
is by no means necessarily so, and a 
trust with such provisions may be a 
perfectly bona-fide fiduciary one. 


My personal suggestion for the solu- 
tion of this problem, if it continues to 
trouble the supervisors, is to require 
that the trust investment committee 
make an affirmative minute at the time 
of the entry into the common trust fund 
of any revocable trust to the effect that 
it has been advised of the circumstances 
surrounding the establishment of the 
trust, including the intent of the settlor, 
and that it has concluded that the trust 
was established for bona-fide fiduciary 
purposes. Since the regulation charges 
the trust investment committee with very 
serious responsibilities in a number of 
fields other than those relating purely 
to investments, I should think it would 
be logical to charge them with this addi- 
tional specific duty. 


The supervisory authorities also are 
somewhat concerned because there seem 
to be quite a few banks that do not 
have provision for internal audits. It 
seems clear to me that every bank 
should consider establishing one if it 
does not already have it. Even if the 
expense may seem large, it might turn 
out to be quite small in relation to some 
possible loss that might have been pre- 
vented had there been such an audit. 


Charles H. Franklin, assistant chief 
bank examiner of the Office of the 


Comptroller of the Currency, recently 
gave an excellent address on this sub- 
ject.* 


Taxation 


About a year ago it seemed that un- 
der the terms of the new Code the fi- 


*See April 1955 Trust Bulletin, and TRUSTS AND 
ESTATES, p. 351. 





duciary income tax form was going to 
be so complicated as to be almost un- 
workable. Members of our Committee 
had numerous sessions with the ofh- 
cials of the Treasury Department and 
the Internal Revenue Service, with the 
result that the original proposed form 
of return was greatly simplified by ad- 
ministrative action. However, it is prob- 
able that if we are ever to return to a 
form as simple as that used prior to 
1954, remedial legislation will be neces- 
sary; and we will, of course, urge en- 
actment of suitable amendments to 
further simplify the returns whenever a 
new tax bill is before the Congress. 


Trust Education 


This Committee has completed the 
revision of the two volumes on trust 
business which are used in the trust 
courses conducted by the American In- 
stitute of Banking. The second of these 
volumes is now in print so that students 
beginning this year will have the full 
benefit of modern and up-to-date texts. 
The Committee has done a tremendous 
job, and all trustmen are grateful to it. 


Trust Information 


In 1947 this Committee undertook 
the study of the size of trusts throughout 
the country, based upon income. The 
result showed that about 7314 per cent 
of all the reporting trusts produced an 
income of $3,000 or less and that only 
2.8 per cent produced an income of 
over $25,000. This certainly made it 
clear that trust departments in general 
were serving people of moderate means. 
In view of the many changes that have 
taken place in the economy of the coun- 
try during the past eight years, it 
seemed that this might be a good time 
to make a new study. The figures should 
be available in the next month or two. 


This Committee is very much inter- 
ested in having trust subjects appear on 
the programs of state bankers associa- 
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tions. We have for some years had a 
spot at the annual meeting of the New 
York State Bankers Association, and I 
think it has been a good thing. On the 
one hand, it has given the commercial 
bankers in our state an insight into 
the trust business which they might 
otherwise not have taken the time to 
consider. On the other hand, it has 
made many trustmen go to the annual 
convention, where they have been able 
to exchange ideas with their brothers 
in the commercial field. It would be a 
fine thing if this pattern were adopted 
in every state of the Union. 


Trust Personnel 


William Powers has just completed a 
most extensive survey of personnel 
training throughout the country and is 
expected shortly to make public a re- 
port of a most thorough-going nature. 
Our Committee submitted to Mr. Powers 
a draft of a proposed chapter for his 
manual on the qualifications of a trust 
officer in a small or medium sized trust 
institution. 


Trust Policies 


I thoroughly agree with the conclu- 
sion of this Committee that the Trust 
Division should raise no objection to 
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the regulation of pension and welfare 
funds provided that, in the case of 
bank trustees, such regulation be ac- 
complished through the duly constitu- 
ted banking authorities. 

The real challenge to the trust world 
today is how to reach the so-called mass 
market. The developments in the com- 
mon trust field over the past twenty 
years have been of enormous benefit, 
not only to the banks but to persons 
with moderate accumulations of wealth; 
yet common trust funds have proved 
rather more expensive and difficult to 
operate, at least in the case of smaller 
institutions, than had been anticipated. 
Even though 172 banks have now es- 
tablished common trust funds, that is a 
very small percentage of the total mem- 
bership of the Trust Division of 2,800. 
Ways and means must be found to ex- 
pand our services to the great mass of 
people of moderate means. One way 
may very well be through the use of a 
mechanism similar to the Bank Fiduci- 


ary Fund established in New York. 


pay out the value of units of the annuity 
fund as such value may be ascertained 
on the dates specified for the payments. 
This, of course, would establish annui- 
ties of a fluctuating nature, which it is 
anticipated would permit the annuitant 
to receive funds in amounts varying 
with changes in the purchasing power 
of the dollar, and hence in the cost of 
living. A fixed number of dollars in- 
vested periodically would buy a vary- 
ing number of units depending upon 
the market value of the fund. The me- 
chanics of operating the reserve fund 
would be very similar to those of main- 
taining a common trust fund. 


Since common stocks would presum- 
ably be the primary vehicle of invest- 
ment, sponsors of this idea have found 
it generally necessary to obtain legisla- 
tive authority since the right of insur- 
ance companies to purchase common 
stocks, if it exists at all, is apt to be 
limited. The attempts at legislation have 
taken two forms. One is a plan to cre- 
ate by statute a variable annuity corpo- 


of the states where they were intro- 
duced. In New Jersey, however, the biils 
take the form of authority to existing 
insurance companies to sell variable 
annuities, again under supervision of 
the insurance commissioner. These bills 
are still pending. 


the personal trust field or the employee 
benefit trust field or both might arise 
if variable annuities were authorized. | 
do not think that the trust departments 
of the country need fear any fair com- 
petition by the insurance industry. 
However, there were some questions 
raised, particularly as to variations in 
tax incidence. Accordingly, I appointed 
a special committee last spring, and we 
hope to have a report in February. 


Finally, I want to call your attention 
to the new format of the “Trust Bulle- 
tin.” It has been my feeling that the 
“Trust Bulletin” ought to go beyond its 
earlier purpose, which was _ primarily 
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HE ANNUAL REPORTS OF BANKS AND 
-.. companies, issued early in 
each year, now uniformly contain im- 
portant information about the volume 
and types of business administered in 
their trust departments and sometimes 
refer to trends in the trust field. TRUsTs 
anD Estates has made a valuable con- 
tribution by summarizing these reports 
in three of its issues in the spring of 
each year. In 1954 the summary was 
entitled “ Trust Business Boomed in 
1953.” while a more conservative head- 
ing appeared in the March, April, and 
May issues of 1955—“Trust Assets Ad- 
vance in 1954.” 


It is significant to note that only 22 of 
the first 200 annual reports examined 
failed to give some information about 
the trust department. A few excerpts are 
interesting and typical: “Developed 
more new business than any year since 
1930” . . . “Fees and commissions . 
increased substantially” . . . “Continued 
sound growth . . . assets 50 per cent 
above two years ago... . estate planning 
facilities expanded” . . . “Substantial 
growth . . . large increase in retirement 
plans.” 


If I were inclined to be a pessimist, 
letters received from top trustmen in 
New York, Pennsylvania, Massachusetts, 
Connecticut, Rhode Island, New Jersey, 
and Delaware in response to my call 
would have expelled all gloom about the 
healthy condition of trust business in 


“Summaries of talks at annual meeting of Trust 
Division, American Bankers Association, Chicago, 
Sept. 26, 1955. 
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TRUST BUSINESS REPORT 
AND PREDICTION 


Four ABA Trust Division Presidents 
Foresee Almost Unlimited Opportunity * 


the East. Here are some of the encour- 
aging statements: 


“Trust business is very strong due 
to the high sustained prosperity; the 
continued cooperation of the Bar, the 
life underwriter, and the corporate 
fiduciary in estate planning.” 

“Our own figures have been reach- 
ing new highs in total value of fidu- 
ciary business on the books almost 
every month for the past two years.” 

“We have a far broader base than 
ever before through the acceptance 
by people of modest means as well as 
those of substantial worth.” 


“Our corporate trust, pension trust, 
transfer and investment advisory-cus- 
tody divisions are all operating at 
record levels.” 

“Our close relationships with at- 
torneys and the recommendation by 
people who have had a satisfactory 
experience with our trust department 
are producing the largest amount of 
new business in the history of our 
bank.” 


“The trust business generally in 
this area is healthy and more pros- 
perous than it has been for many 
years.” 


Several trustmen commented that in- 
creased and effective advertising and 
new business efforts were producing ex- 
cellent results. 


The one note not altogether optimis- 
tic related to fees and costs. Several 
correspondents remarked on the ab- 
sence of competitive pricing or rate 
cutting, saying that the competition to- 
day is on service and not price. They 
referred to improved gross earnings 
but expressed concern about the net 
earnings due to increased costs. 


The veto this year by Governor Harri- 
man of a bill giving much needed relief 
on fees was a tough blow to trust de- 
partments in New York State. It is 









N. BAXTER MADDOX 


hoped that difficulties with this Fee Bill 
can be ironed out and that it may be 
passed in 1956. 


The outlook for the growth of trust 
business has never looked better. The 
unfavorable publicity and the difficul- 
ties in customer relations of the depres- 
sion years are things of the past. Trust 
departments and trustmen are _ better 
equipped than ever before to serve their 
customers properly through improved 
techniques in the important fields of in- 
vestment, accounting, tax advice, and 
estate planning. Due to the success and 
soundness of common trust funds, trust 
business has established a broader base 
and made it possible for people of 
modest means to use effectively the 
services of trust departments. 


Trustmen outlining trends in the East 
said that: 


The population trend is very favor- 
able, and wealth is being created 
steadily ... There will be a great ex- 
pansion of pension and profit-sharing 
plans and guaranteed annual wage 
agreements ... The handling of busi- 
ness interests will be an important 
phase of trust department work... 
The number of investment manage- 
ment accounts will continue to in- 
crease rapidly . .. Estate planning 
will prove of increasing importance 
... Many trusts which terminate can 
be transferred into new trusts or 
agencies Insurance trusts are 
slated for renewed interest. 


The next five years should be years 
in which the trust business in the East 
matures greatly. The foundations for a 
substantial growth have been laid sound- 
ly. Trust institutions are aware of their 
costs and are seeking to increase effici- 
ency with an aim to lowering unit costs. 
Increased fees, established on custody 
and agency accounts, are helping to put 
that part of business on a profitable 
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basis. Establishment of higher fees and 
commissions by statute, or by the adop- 
tion of voluntary schedules, will make 
it possible for trust departments to 
prove to bank management that this is 
a profitable phase of banking. 


One of our greatest problems will be 
to recruit young men and women with 
the right educational background and 
training and with fine traits of character 
into the trust field. It is a rapidly ex- 
panding field which will require many 
additional leaders to maintain and, if 
possible, improve the standards now in 
force. 


It seems safe to prophesy that by 1960 
trust business in the United States will 
have had the best five years in its 
history. 


THE SOUTH 
N. BAXTER MADDOX 


Vice President and Trust Officer, 
First National Bank, Atlanta, Ga. 


, LEADING TRUSTMEN IN THE TEN 
southern states gave overwhelming 
confirmation of the South’s bright pres- 
ent and an even brighter future. The 
southern states have surpassed the na- 
tional average in many activities since 
Wolrd War II. There are now twice as 
many motor vehicle registrations in the 
South; the volume of retail sales has 
more than doubled; 131% more elec- 
trical energy is produced. 

Every trust department contacted re- 
ported very substantial increases in 
both personal and corporate trust busi- 
ness—in some instances, increases of 
than 500% over the last five 
years. One Florida bank reported trust 
assets had increased from $20-million to 
$135-million over this period, and its 
trust officers and employees from 8 to 
45. 

Fifteen years ago most trust business 
in a particular area came from a few 
wealthy families. This has _ greatly 
changed. The southern town of yester- 
year has become a southern city of to- 
day—a major center of industry, com- 
merce, and finance. My own bank more 
than tripled in size since 1940, with a 
proportionate increase in correspond- 
ent bank accounts. Trust assets during 
this same period increased five times. 


more 


There has been an enormous, steady 
increase in living trusts, agency ac- 
counts, investment advisory services, 
and pension and profit-sharing plans. 
Our acceptance by the public is on the 
soundest footing ever, which we attri- 





bute to good commercial officer cooper- 
ation, advertising, solicitation, the 
proper handling of business in hand, 
and to the fact that the region itself 
has matured. 


As to a prediction for the future, 
trustmen in the area feel that optimism 
is well founded, based on immense busi- 
ness activity, the decentralization of in- 
dustry, a fortunate growth position in 
the general economy. The southern states 
are only now feeling the full force of 
an industrialized economy. 


This is being reflected in new cus. 
tomers—fellow citizens better educated 
to the facilities and advantages offered 
by trust institutions. Education, plus 
industrial growth, plus increased popu- 
lation, plus increased per capita income, 
means a very bright future both as to 
corporate and personal trust business. 
In addition, trustmen are getting excel- 
lent support from attorneys, life under- 
writers, and accountants. 


At the same time, there is one in- 
creasing problem. All of this industrial 
revolution has produced a tremendous 
demand for young executives and young 
salesmen who are exactly the type of 
people we want in our trust departments. 
We need young men who can go out 
and sell trust business; but those same 
young men are selling insurance, real 
estate, consumer goods, and heavy ma- 
chinery; and they are making more 
than we can pay them. We need young 
executives who can manage businesses. 
the agency accounts, and the other re- 
sponsibilities that come to us with our 
new But again, 
same young executives are running 
companies for stockholders at $15,000 
to $30,000 per year. 


trust customers. those 


At the same time, we are having to 
insist that old hands in the trust busi- 
ness develop fresh approaches so that 
they can do a hetter, and more modern. 
job. We are demanding more of our 
people. Therefore, we have to pay them 
more. That points to even greater spe- 
cialization in the trust field. In the long 
run, this process will mean better trust 
services for more people. 


THE MIDDLE WEST 
JOSEPH W. WHITE 


Vice President, Mercantile Trust Co.. 
St. Louis 


yi NEW BUSINESS WHICH A TRUST 
institution develops divides itself 
into two classes. First, we have the busi- 
ness from which the trust company be 
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gins to enjoy income from the time of 
acceptance (for example, living trusts, 
managing agencies). The other type is 
potential business—unfunded life insur- 
ance trusts and wills where the testator 
is still alive. 


A tremendous amount of potential 
business is placed on the books of trust 
institutions each year, expensive to de- 
velop and requiring highly trained new 
business experts to work with attorneys, 
insurance men, accountants, and estate 
planners. A complicated estate plan can- 
not be completed without long hours of 
study and conferences. After the instru- 
ments are executed, the business must 
be serviced by maintaining contact with 
the customer through literature on 
changes in tax laws, new ideas on estate 
plans, etc. If this is not done, a more 
aggressive competitor might wean him 
away. 


It has been estimated that, on the 
average, fifteen to twenty years elapse 
from the time a piece of potential busi- 
ness is placed on the books until it ma- 
tures on the death of the testator with 
perhaps a number of changes to the in- 
struments in the interim. 


Most trust institutions keep a care- 
ful record of this business, and many 
attempt to estimate its value. For ex- 
ample, unmatured life insurance trusts 
are valued by figuring the present worth 
of the future commissions, after making 
reasonable allowances for cancelations, 
market fluctuations, etc. 


Nearly every answer from friends in 
the Mid-Continent area made reference 
to potential business and its importance 
to the future development of the trust 
institution. The replies indicated that 
the trust business is virile, and expand- 
ing rapidly over the entire area. Ex- 
cerpts from some of the letters follow: 


“Experiencing a healthy growth in 
number of accounts and dollar vol- 
ume.” 


“Dollar volume of prospective new 
business in the first five months of 
1955 increased by 23 per cent over 
the like period of 1954.” 


“Four to five times as many wills 
being filed as in the thirties and early 
forties.” 

“As a result of the growth, our over- 
head has been decreasing.” 


“Direct selling over the last five 
years has more than doubled our 
current business; that is, living trusts 
and managing agencies.” 

“Our volume of new appointments 
as executor and trustee under wills 
for the first six months of this year 
has been the highest in our history.” 
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“Ten or twelve years ago, we 
thought we had a large trust depart- 
ment; but since then, our volume has 
more than doubled and continues to 
grow.” 


“Never in my twenty years as a 
trust officer have I seen such wide 
acceptance of our service by the pub- 
lic at large.” 

Some of the factors contributing to 
these results are: 


1. Many customers have themselves 
acted as executor and trustee, are aware 
of the pitfalls and problems, can appre- 
ciate the services we render. These sat- 
isfied customers are really our best ad- 
vertising medium. 


2. Through the years, new types of 
trust service have been made available 
to our customers. 


3. The public recognizes the need 
for competent and experienced invest- 
ment management in these inflationary 
times. 


4. The marital deduction in the fed- 
eral estate tax law has stimulated estate 
planning and the use of corporate fidu- 
clary services in non-community-prop- 
erty states. 

5. Our constant advertising is bring- 
ing results. 


Here is how my friends feel about 
the future: 


“The administration of estates is no 
longer a one-man job. It is a task for 
an organization having specialists in 
each of the fields of property manage- 
ment. There appears to be a growing 
recognition of this fact by men of 
means and among successful lawyers.” 


“A remarkable growth in the use of 
the common trust fund . . . a tremend- 
ous increase in employee benefit funds 

a remarkable change in record 
keeping through electronic equipment 
. some upward adjustment in fees, 
but increased costs will be met through 
effecting greater economies in opera- 
tions . . . a steady increase in the vol- 
ume of assets held in trusts, but nothing 
spectacular. Limiting factors will be: 
Pension and Retirement Funds will re- 
move some of the urge to accumulate 
wealth . . . Larger families and higher 
educational costs will limit accumula- 
tion of inheritable wealth . . . Heavy 
taxation will continue to prevent accu- 
mulation of wealth.” 


“By 1962 the population may total 
almost 20 million more than today, cre- 
ating a tremendous demand for homes, 
motor vehicles, and . . . trust services.” 


“Within the next ten or fifteen years 
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our trust department should be larger 
than our commercial department in all 
respects.” 


I heartily agree with the forecasts of 
these gentlemen. Let us not, however, 
allow ourselves to be lulled into false 
security in this era of inflation, of high 
security prices. Please be cautious. Let 
our memories drift back to a similar 
period in the twenties when it was the 
popular cry that there would never be 
an end to continued prosperity. 


I can see no prospect of substantially 
increased earnings for the trust depart- 
ments in the next five years. There will 
be some increase in fees, but further 
economies and increases in volume will 
be needed to augment earnings. 


To the heads of trust institutions | 
should like to say that ours is a special- 
ized business, a business of detail, a 
business perhaps of mystery to those 
who have spent their lives in commer- 
cial banking. But it is performing a 
useful service in each community; and 
with the passing of the years, will add 
prestige and profits to the banks. Help 
your trust departments, not just by ad- 
vice and encouragement, but, above all, 
in a tangible way, by giving them ample 
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funds to advertise and to solicit new 
business. A valued director of one of 
the outstanding banks of Texas told me 
last summer that if banks devoted as 
much time, money, advertising, and 
effort to the development and advance- 
ment of the trust business as they do 
to their commercial banking business, 
the trust department would be as big 
an earner for the bank as its commer- 
cial department. 


We need young men who are not only 
capable and well trained in business 
administration but who are patient and 
understanding, and willing to consider 
as a part of their compensation the op- 
portunity to serve the widows, the chil- 
dren, and the inexperienced who are 
entrusted to their care. As one of my 
correspondents said: “We need young 
men with dedicated devotion to the 
ideals of the trust business.” So long 
as this is the philosophy of the men en- 
gaged in the trust business, we need 
have no concern for the future, for with 
such ideals any business will reap a 
broad success. 


THE FAR WEST 


H. M. BARDT 
Vice President & Senior Trust Officer, 
Bank of America, San Francisco 


7. BUSINESS IN THE Far WEsT, 
as in practically every other section 
of the country, has never been as good 
as it is in 1955, according to reports 
from most of the major trust institu- 
tions in the area. The volume of busi- 
ness accumulated to date, and the high 
rate of acquisition of new business, 
would seem to warrant the strong con- 
viction that corporate trust service has 
achieved both private and public recog- 
nition and is now an integral part of 
the American economy. The value of 
this service and the need for it have 





become evident to the people of every 
economic sphere. 

This general optimism is in direct 
contrast to the wide pessimism which 
prevailed not long ago. when some insti- 
tutions considered the possibility of 
abandoning the field, or even did so, 
The pessimistic outlook at.that time was 
based on three major premises: 


1. That the adoption of near-con- 
fiscatory taxation as an instrument 
of redistribution of wealth would re- 
sult in the disappearance of large 
estates from the American scene. 


2. That trust service was useful 
only to those possessing large estates, 


3. That the trust business was en- 
tirely dependent upon the large es- 
tates for its existence. 


It is now abundantly clear that each 
of these premises was false and that the 
fears were unfounded. There are now 
many more large estates than at any 
time in the past. Major trust institu- 
tions in the Far West report that they 
are presently managing far more ac- 
counts valued at more than $1 million 
each than at any time in history. It is 
now equally clear that trust service is 
just as useful to those having small or 
modest estates as to the so-called 
wealthy. Thus the trust business is not 
dependent on large estates. 


The current economic prosperity is, 
of course, reason for the 
healthy condition of the trust business 
in 1955. However, the recognition that 
trust service is useful to all persons re- 
gardless of the sizes of their respective 
estates has strengthened the foundations 
of the trust business so that it is less 
susceptible to the dangerous forces of 
retrogressing economic cycles. 


the basic 


Another, and even more important, 
recent development contributing to the 
present excellent condition of the trust 
business is the recognition on the part 
of business and union leaders that a 
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trust administered by a corporate trus- 
tee is the most economical and effective 
vehicle for pension, profit-sharing, 
thrift, and welfare plans. The number 
of such plans presently managed by 
trust institutions is very substantial, and 
the prospective rate of growth of this 
business is phenomenal. 


The recent amendment to Regulation 
F, permitting the collective investment 
of such funds, without limitation, should 
provide an added source of this type of 
business. A number of trust institutions 
in the Far West, as well as in other 
parts of the country, are setting up 
ingenious devices designed to be partic- 
ularly advantageous to smaller em- 
ployee benefit plans from the standpoint 
of costs and ultimate benefits. 


In short, the trust business in the Far 
West is booming from almost every 
point of view, and yet I must admit that 
I am somewhat skeptical about the 
overall net result—profits. Perhaps it 
was just a coincidence, but of those 
major trust institutions in the Far West 
who responded to my inquiry, only a 
few stated that they were satisfied with 
the net profits from their trust business. 
The others were eloquently silent. A 
large volume of business will not auto- 
matically produce satisfactory results, 
for it is essential that, at the time of 
acquisition, the business be accepted on 
a basis of compensation which will be 
adequate to meet the costs and provide 
a reasonable profit. 


What is on the horizon for the trust 
business in the immediate future? First 
and foremost, I am absolutely convinced 
that the pension field will provide an 
unlimited source of new and profitable 
business to those who will go after it, 
if it is set up on a proper basis. 

In this connection, it is apparent that 
a number of institutions intend to take 
advantage of the opportunity provided 


by the recent amendment to Regulation 
F, permitting the collective investment 
of pension and similar funds, without 
limitation in amount. The general trend 
seems to be to set up two common funds 
—one consisting of equities and the 
other of fixed-income investments. The 
funds of any one plan will be invested 
in either or both of these pooled funds, 
in such proportion as circumstances 
may dictate in each individual case. 


Another and almost limitless source 
of this type of business will arise with 
the passage of the pending legislation 
dealing with retirement plans for self- 
employed persons. I predict that this 
will occur within the next five years. 


Further substantial progress will be 
made to enable trust institutions to 
handle, profitably, small personal trusts 
and estates. The development of elec- 
tronic and other mechanical equipment 
especially designed to handle many 
phases of trust operations, economically, 
is a virtual certainty. 


Also the laws of many of our states 
will be amended to further simplify the 
procedure governing the administration 
of small estates and trusts. 


Investment management service and 
the use of the living trust will be greatly 
expanded during the next five years, by 
reason of the vastly larger number of 
security owners who will find the need 
for the professional services offered by 
corporate trust institutions. 


The use of common trust funds will 
be expanded to a far greater degree 
than at any time in the past. Many trust 
institutions which have been timid about 
setting up common trust funds in the 
past will set up such funds in increas- 
ing numbers, in recognition of this 
medium as an invaluable investment 
vehicle for small trusts. Moreover, some 
trust institutions will set up separate 
common funds for equities and for 
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fixed-income investments to enable trus- 
tees to provide to smaller trusts all the 
advantages inherent in the diversified 
common trust fund, with the additional 
factor of flexibility in determining the 
ratio between common stocks and fixed- 
income investments for each individual 
account. The need for some such vehicle 
has become apparent with the great 
advance in the value of common stocks, 
with the resulting distortion in the ra- 
tios of equities to fixed investments held 
in common trust funds. 


The use of mortgages insured by the 
Federal Housing Administration or 
guaranteed by the Veterans’ Admini- 
stration, for investment in pension and 
similar funds, will be greatly expanded. 
This form of investment would seem to 
lend itself admirably for that purpose. 
The yield is substantially higher than 
on bonds of quality and on many blue 
chip stocks at present prices. Moreover, 
the enormous rate of growth of such 
funds will dictate the wisdom of di- 
verting a portion of them to investments 
other than stocks and bonds, in the 
interest of safety, yield and diversifica- 
tion. 


Costs and charges, long a subject of 
intensive study, will be given much 
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closer attention. Most trust institutions 
are now convinced that they must know 
their costs, but not enough of them 
have risen to the challenge of gearing 
their charges for trust service to meet 
these costs and to derive a reasonable 
profit. Many of them will do so. The 
rising cost of bank operations, with the 
consequent lower profit margins, are a 
constant reminder that subsidization of 
trust service to bank customers is a 
luxury which few banks can afford. 


Above all else, the trust business will 
have to recognize the necessity of en- 
listing and training the manpower ne- 
cessary to-handle the business it has 
acquired to date and the prospective 
business which is available for the ask- 
ing. It is no secret that an experienced 
trustman can write his own ticket in 
practically every section of the country. 
Many of us have had the experience of 
taking on young men and training 
them, only to lose them to our compe- 
titors following the training period. The 
shortage of trained, good trustmen at 
all levels is acute. In the last analysis, 
a trust department cannot function 
without proper manpower. Its value to 
the institution is usually in direct pro- 
portion to the quality of the manpower 
which comprises the organization. The 
best investment an organization can 
make is in its men. 


Finally, I predict that the demand for 
trust service will be overwhelmingly in- 
creased during the next five years. 
Those institutions which possess the fa- 
cilities to sell this service aggressively 
and to handle it properly, will reap sub- 
stantial profits. 








New officers of Dallas Es- 
tate Council (left to 
right): John M. Zuber, 
vice president and trust 
officer, Republic National 
Bank—Membership Vice 
Pres.; Sylvan Tobolow- 
sky, attorney — Treas.; 
James L. Walsh, Jr., coun- 
sel, Southwestern Life In- 
surance -Co. — Pres.; 
Loren D. Gordon, assis- 
tant trust officer, First Na- 
tional Bank — Sec’y; 
Maurice I. Carlson, Uni- 
versal Life & Accident In- 
surance Co. — Program 
Vice Pres. 





Trust Council Activities 


HE MOST RECENTLY FORMED ESTATE 

Planning Council represents what is 
believed to be the smallest town with a 
council—Burlington, Wis., with a pop- 
ulation of 4,780. The Council held its 
first meeting on September 20 with an 
attendance of forty, who heard Charles 
M. Constantine, public administrator of 
Racine County, talk on “Problems Aris- 
ing from Absence of or Inadequately 
Drawn Wills.” Membership is open to 
representatives of the four professional 
groups in any of the surrounding towns 
within a radius of 20 miles, and six 
people are coming from Racine, more 
than 30 miles away. 


The organizing committee of the new 
Council has already lined up a complete 
program through next May, with a 
meeting and a speaker on the third 
Tuesday of every month except Decem- 
ber. They estimate that the Council will 
have a surplus of about $100 at the end 
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of the season, and propose to purchase 
books and subscriptions to periodicals 
dealing with estate planning, to be 
placed in the local public library. 


Members of the Organizing Commit- 
tee are: R. E. Counihan, accountant; 
Sherman Dudley, president, Meinhardt 
Bank: Richard H. Heidermann, attor- 
ney, and Wilson P. Graham, C.L.U., 


chairman. 


September meetings reported to T.&E. 
include: 


Santa Clara County, Cal.—At the first 
Fall meeting, September 19, David 
Samuels, attorney, spoke on “Taxation 
of Insurance Proceeds.” 


Indianapolis—Leon J. Mills, probate 
commissioner of Marion County, ad- 
dressed the September 29 meeting on 
“Pitfalls and Problems of Testamentary 
Disposition.” 


Detroit—At the September 27 meet- 
ing, E. Joseph Gryson, C.L.U., manager, 
Connecticut General Life Insurance Co., 
spoke on the subject, “We Can Do 
Better Working Together.” 


New Hampshire—On September 27 
about 80 people attended the first of 
five bi-monthly meetings scheduled for 
the 1955-56 year. The men gathered in 
Concord and heard an inspiring, off-the- 
cuff discussion of “Do’s, Don'ts and 
Doubts of Estate Planning” presented 
by Paul B. Sargent, Boston attorney. 
The Council, which was organized last 
May at a meeting in Manchester. has 
named as chairman of the program com 
mittee Vaughn D. Griffin, general agent. 
Northwestern Mutual Life Insurance Co. 


Dallas—See photo above. 


El Paso—At the first Fall meeting 0” 
September 20, the members heard 0. 
Roy Stevenson, vice president and trust 
officer, Fort Worth National Bank, 0” 
the subject, “Investing by Trustees.” 
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HENRY ANSBACHER LONG INDEX of MUTUAL FUNDS 





Indices are based on fund operation during the period covered and are 
not a representation of future results. They should be considered in the 
light of the individual companies’ investment policies and objectives 
and the characteristics and qualities of the investments of these companies. 









No responsibility is assumed in so far as compliance with the Statement 
of Policy is concerned for the employment in whole or in part of the | 
index by issuers, underwriters or dealers. Principal indices for September 
30, 1954 appear in the October 1954 issue and current income returns 
based on September 30, 1955 offering prices are available on request. 
These will soon be added to a revised short form index. 
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Reference should be made to the introduc- 1 6 7 16 17 18 19 20 
tory article in July 1949 issue, outlining pur- 12/31/35 12/30/39 to 9/30/55 Last 12 mo. Div. %| Prin. Less | 5-Yr. Avg. 
Scien ar ge g — a in 9/30/55 — Cum. Cap. | Net Invest. 
—— oe ee ne. Principal am Invest. Cap. | Distr. (Bid) 
periods and in interpretation of data. Principal ice High Principal ~ Distri. nets Income % 
BALANCED FUNDS 
American Business Shares ni 70.8 231.4 174.8 3.42 9.93 118.7 3.48 
Axe-Houghton Fund “A” a 65.0 $175.8 262.5 2.40 4.02 201.6 2.97 
Axe-Houghton Fund “B” as 71.4 $268.4 294.0 3.18 1.89 237.7 3.69 - 
Boston Fund 103.1 88.1 {301.1 227.4 2.74 1.94 188.6 3.30 
Commonwealth Investment 106.3 60.2 $234.6 $279.0 3.05 1.68 +235.9 3.67 
Eaton & Howard Balanced 114.5 73.5 $288.0 $244.4 2.87 1.85 7217.9 3.50 
Fully Administered Fund (Group Securities) — —_ 786 %t2521 180.2 3.22 1.33 150.5 3.34 
General Investors Trust 110.0 69.4 %$186.0 4173.6 3.34 3.08 4138.6 4.23 
Investors Mutual << 65.2 180.0 +201.8 3.39 1.66 7168.1 3.93 e@ 
Johnston Mutual Fund a 73.5 $210.1 4251.5 3.08 1.96 4231.8 3.78 @ 
Nation-wide Securities** 102.6 — $259.5 +170.8 3.31 3.36 4136.6 3.98 
Dreyfus Fund**** (c) a 59.6 $174.3 264.2 1.87 6.12 237.5 3.23 @ 
George Putnam Fund — — $276.2 ¥201.1 2.83 2.27 $170.4 3.68 
Scudder Stevens & Clark 97.4 69.2 $208.9 4198.0 3.00 1.98 +170.2 3.24 
Wellington Fund 105.2 80.9 %$204.1 $211.9 2.95 2:27 7168.6 3.47 
Whitehall Fund _ 75.0 $217.7 $257.8 3.42 4.53 4226.6 3.83 @ 
Wisconsin Fund, Inc.*** one — $264.8 297.5 3.07 2.56 222.1 3.25 
AVERAGE: BALANCED FUNDS —| 105.6 |-222_ #888 224.6 | 3.00 3.12 177.2 3.58 
STOCK FUNDS 
Affiliated Fund*** ane 50.2 $246.9 7240.2 3.58 4.52 7154.6 4.18 
Broad Street Investing Corp. 109.9 60.1 $305.5 295.2 3.66 2.34 7248.4 4.52 
Bullock Fund 109.8 61.0 $293.9 282.6 2.98 2.90 234.9 4.10 
Delaware Fund — 76.1 $215.2 +209.4 2.87 4.09 4122.9 3.70 
Diversified Investment Fund, Inc.*** (c) = — $218.3 211.3 3.92 3.62 189.5 4.83 e 
Dividend Shares 109.0 62.1 246.9 238.0 2.94 2.57 197.8 3.96 
Eaton & Howard Stock 107.1 62.7 $356.1 +342.0 2.43 2.58 +300.5 3.29 
Fidelity Fund --- — $358.2 +342.2 3.37 2.17 +302.3 4.43 e 
Fundamental Investors 105.2 64.8 $383.1 364.3 3.06 3.03 315.7 4.17 
Incorporated Investors 103.6 63.9 {3784 361.7 2.54 1.47 306.5 3.67 
Institutional Foundation Fund —_ — 247.3 239.8 3.10 3.45 185.7 3.62 @ 
Investment Co. of America — 50.8 %$301.6 4291.1 2.52 6.83 $213.7 3.47 
Knickerbocker Fund ~— 69.0 $144.7 142.1 3.03 3.03 91.0 2.74 
Loomis-Sayles Mutual Fund (c) —— 72.4 74.2 $234.3 230.2 301. 3.06 158.2 2.94 
Massachusetts Investors Trust 110.7 50.7 4815.8 4299.1 3.44 0.91 4281.8 4.33 
Mass. Investors Growth Stk. Fund —— ___ mn 114.2 57.4. $321.9 307.8 1.99 1.99 260.1 2.73 
Mutual Investment Fund (c) 129.7 56.1 {$212.4 206.1 2.70 2.75 168.0 2.65 
National Investors — 60.7 364.4 7348.9 2.44 3.02 +281.0 3.29 
National Securities — Income*** (c) —__ — 66.0 144.3 140.3 4.63 2.24 119.1 5.47 @ 
New England Fund (c) 117.4 61.4 $199.4 195.3 3.41 4.41 154.7 3.84 
Selected American Shares 123.8 60.9 %$252.8 7241.4 3.23 5.21 7187.6 4,14 
Sovereign Investors — 62.5 $197.4 4188.6 3.47 1.65 160.7 4.69 
State Street Investment Corp. 92.8 60.7 %$300.9 ~291.1 r2.58 4.84 +202.0 2.95 
Wall Street Investing Corp. (a) — — 4337.1 325.2 2.94 0.98 312.9 3.76 @ 
AVERAGE: STOCK FUNDS 108.1 63.2 284.2 273.4 2.94 3.01 218.7 3.67 
90 STOCK INDEX (Standard & Poor’s) —____. 106.7 59.3 362.3 346.8 — — — coe 
CONSUMER PRICE INDEX (B.L.S.) __ a —_ n99.8 n193.6 — — — — — 
| 




















Base index number of 100 is the offering price on Dec. 30, 1939. 


COL. 6, 7, and 16 arrived at as follows: To the bid prices at the respective 
dates indicated are added all capital distributions to such data and the re- 


sultant sum is divided by the 1939 base offering price 


COL. 19 represents the current month-end bid 
butions) divided by the 1939 base offering 


INCOME PERCENTAGE includes onl 


(col. 16 less all capital distri- 
price. 


those dividends paid by the com- 


Panies out of income earned from dividends and interest on their portfolio 


securities (excluding all capital distributions). 


_—. 


COL. 17 represents figure obtained by dividing such dividends accruing over 
the annual period ending with the stated date by the average of the twelve 
month-end offering prices ending on the corresponding date. 

CAPITAL GAIN DISTRIBUTION column (18) represents percentage of 
distribution, if any, from capital gains or any other source, for the current 
annual period. 

COMPANIES ORGANIZED AFTER 1939 are given an initial index number 
on the date they commence business equal to the average of all those stock 
or balanced funds in existence at the time. 





t—new revised series adjusted to Dec. 1939 base. 

t—plus rights. 

(c)—-regrouping awaits new detailed classifications 
of N.A.1.C. New England a flexible fund with 
current balanced policy. 

(@)—-Does not reflect new acquisition cost. 


+Ex-dividend current month. 
hed current month. 


tHigh reac 
@Principal index begins after 1939 base date. 


**Became Balanced Fund in 1945. 
***Not included in balanced or stock average. 
****Name changed from Nesbett Fund. 
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The rapid growth of this 
century-old Company stems from 
its participation in basic, growing 


fields of business and industry 


throughout the world. 


* 


Copies of the Semi-Annual Report 
on request. 






W. R. GRACE 2 CO. 


Executive Offices: 7 HANOVER SQUARE, NEW YORK 5 


| Davison Chemical Company Division + Dewey and Almy Chemical Company Division + Foster and Kleiser Compony 
’ Grace Chemical Company + Grace Line Inc. » Grace National Bank of New York 





Symbol of Service 
throughout 
the World 
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THE Best Law PLANs 


The world security markets reacted 
with unwonted severity on the morning 
of September 26th to the dramatic news 
of President Eisenhower’s heart attack 
during the weekend. The astronomical 
shrinkage in security values during the 
first day underscored the global concern 
over the possible loss of his leadership 
toward the twin goals of peace and 
world trade, 


On the New York City exchanges it 
was the sharpest point break in the 
D-J industrial averages, off 31.89 on 
Monday, since the 38.33 point decline 
registered on October 28, 1929. The 
percentage loss of 6.5%, however, has 
been bettered several times during the 
past 25 years. Volume on the New York 
Stock Exchange rose to 7.7 million 
shares, setting a record since July 21, 
1933. Considering the timing of this 
unexpected event with the market hav- 
ing closed the preceding Friday at a 
new high on the industrial average and 
therefore technically vulnerable to al- 
most anything unexpected, the wonder 
is that its behavior was not worse. As 
much of a tribute to the President as 
market weakness may have been, the 
selling seems to have been composed of 
small lots whose apprehensive owners 
feared an end to current prosperity in 
the event of his inability to continue 
in office. Little in the nature of institu- 
tional selling was reported, in fact, as 
prices melted under liquidation some 
of the top-grade equities which had 
suffered the most are said to have been 
bought by these sources. 


Overnight surveys of the picture, 
coupled with favorable reports of the 
President’s condition, helped the mar- 
ket to retrace about one third of the 
previous day’s loss on volume of 
around 5.5 million shares. On Wednes- 
day 3.8 million shares raised the aver- 
ages to just above the half-way mark of 
the initial day’s losses. The balance of 
the first week was largely backing and 
filling, with the net result a loss of 
20.83 points in the D-J industrials for 


TATES Octoper 1955 


TRSHTTUTIONL INVESTRIENT 


the five trading days. As September 
closed, it seemed the Street consensus 
that the stock market had given a re- 
markably good account of its funda- 
mental soundness in meeting the severe 
test of such a shock as the President’s 
illness posed. 


It is much too early to assess the 
long-range effects upon the economy 
and the market. Speculation upon re- 
covery of President Eisenhower in de- 
gree or timing which would permit him 
to be a 1956 candidate is at this time 
callous and premature, bearing in mind 
the unpredictability of his malady. In 
any event, there should be no appre- 
hension over the nearer-term outlook 
which gives every indication of round- 
ing out a record 1955 and should go 
into the New Year with good momen- 
tum. Fears that management will be less 
inclined to initiate or will curtail ex- 
pansion plans if a change in administra- 
tion lies ahead seem unfounded. Gone 
are the days when corporation manage- 
ment was dominated by one-man rule; 
today the publicly held corporation is 
managed by professionals less concerned 
with political considerations than with 
scientific appraisal of market potentials 
and production techniques. Hence. with 
election a year away, it is entirely too 
soon to reach conclusions which may be 


‘ill-founded. 


That there is the likelihood of some 
degree of contraction in the two most 
active production spheres which have 
been the backlog of the 1954-55 boom, 
namely, the motor car and building in- 
dustries, is nothing new. With 1955 
marking new records, experts have pre- 
dicted some slackening, although prob- 
ably to levels only slightly below those 
of this year, which should support the 
economy satisfactorily. The greatest 
danger to continuing prosperity would 
seem to lie in the very fact of prosperity 
itself which always bears the seed of 
self-deception by encouraging just an- 
other degree of inventory expansion 
here or an easing of credit terms there 
which eventually expand into an un- 
sound picture. The Federal Reserve 


Board has been doing an excellent job 
of riding herd on the credit supply to 
head off any such trend and can be 
counted upon to keep a tight rein so 
long as the chance of a runaway condi- 
tion remains. 


In the stock market, likewise, we shal! 
ave to await further action. Among 
the happy portents is the expected flood 
of extra or increased dividends in this 
last quarter, stock splits or dividends 
or other favorable stockholder manna. 
There is also growing hope for some 
measure of individual tax reduction in 
1956 and either or both of these factors 
could cause considerable churning and 
switching over the next two months. 
Optimism toward the market has cer- 
tainly not been appreciably damaged 
but it is probably fair to say that a 
larger number of participants and com- 
mentators are now inclined to scrutin- 
ize the market for two-way potentialities. 


SPOTLIGHT ON INSTITUTIONAL STOCK 
VOLUME 


Instiutional share volume on the New 
York Stock Exchange is steadily grow- 
ing in volume and importance. In fact, 
it has shown a larger share turnover in 
each of five test periods between Sep- 
tember 1952 and June 8th and 15th 
past, according to detailed studies pre- 
pared by the New York Stock Ex- 
change, regardless of total trading vol- 
ume on each of the test days. The Ex- 
change’s latest compilation shows in- 
stitutional origin for 1.8 million out of 
13.6 million shares handled on the two 
June days surveyed, on both sides of 
the market. This means that roughly 
one sixth came from institutions, 60% 
from public individuals and the _ bal- 
ance from members or their firms or 
other non-member dealers. Some orders 
from the last-named group undoubtedly 
included unspecified transactions for 
institutional sources. 


The detailed compilation by the Ex- 
change bears out studies of this maga- 
zine* relative to the predominant im- 
portance of the trustee market as the 
largest capital source. It shows that 
personal trust funds and estates, includ- 
ing bank-administered common trust 
funds, originated 28.1% of all institu- 
tional business on these test days. In 
addition, all pension funds produced 
9.5% and of this category 75% was 
handled by the banks; thus, the total 
from these combined sources is slightly 


above 35%. 
Mutual funds, although turning in a 


*Nov. 54, p. 980. 
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THE COLUMBIA 
| GAS SYSTEM, INC. 


The Board of Directors has declared this day 
the following final dividend for 1955: 





Common Stock 
No. 85, 30¢ per share 


payable on November 15, 1955, to holders of 
record at close of business October 20, 1955. 


Dace Parker 
September 21, 1955 








Secretary 











Wie 








CONSOLIDATED 
NATURAL GAS 
COMPANY 


30 Rockefeller Plaza 
New York 20, N. Y. 


DIVIDEND No. 31 


Tun BOARD OF DIRECTORS 
has this day declared a regu- 
lar quarterly cash dividend of 
Thirty-Seven and One-Half Cents 
(3742¢) per share on the capi- 
tal stock of the Company, pay- 
able on November 15, 1955 to 
stockholders of record at the 
close of business October 17, 
1955. 





R. E. PALMER, Secretary 
September 22, 1955 
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Southern California 


Edison Company 


DIVIDENDS 


The Board of Directors has 
authorized the payment of the 
following quarterly dividends: 


COMMON STOCK 
Dividend No. 183 
60 cents per share. 


PREFERENCE STOCK, 

4.48% CONVERTIBLE SERIES 
Dividend No. 34 

28 cents per share. 


PREFERENCE STOCK, 

4.56% CONVERTIBLE SERIES 
Dividend No. 30 

28/2 cents per share. 


The above dividends are pay- 
able October 31, 1955, to stock- 
holders of record October 5. 
Checks will be mailed from the 
Company's office in Los Ange- 
les, October 31, 


P. C. HALE, Treasurer 


September 16, 1955 

















healthy 13.9% second place, have de- 
clined in percentage of volume since the 
first studies were made but they are 
still an important market factor. Closed- 
end investment companies, life, fire and 
casualty insurance companies have ex- 
panded their equity participations since 
1952, however. It is interesting that 
trustee activity for personal account on 
these days was slightly on the side of 
lightening positions, while pension funds 
bought on balance as their periodic in- 
come and longer-range investment pol- 
icies tend toward retention. Mutual 
funds were likewise selling on balance 
at that time. Overall, however, total in- 
stitutional breakdown of transactions 
was not especially significant, with sales 
of 868,000 shares against purchases of 
790,000 shares. 


A comparative newcomer, the invest- 
ment club, makes its initial appearance 
in sixth place with total activity of 
92,100 shares. Although their share was 
only 5.6% of volume, it outranked such 
established sources as educational insti- 
tutions, foundations, mutual savings 
banks and life insurance companies. 
Statistics are lacking to permit a close 
appraisal of their investment potential 
but they could conceivably expand to 
a point where they might generate con- 
siderable stock business, inasmuch as 
estimates place in these clubs some 10,- 
000 or more members who are making 
regular payments to be applied toward 
joint share purchase. 


Having seen the development of an 
outside net market for substantial blocks 
of listed stocks, the Exchange’s studies 
also delved into size and source of in- 
stitutional executions. Based upon this 
latest look, it appears that about 20% 
of institutional orders executed, as dis- 
tinguished from bank and trust com- 
pany business, ranged from 500 to 1,000 
shares with another 40% above 1,000 
shares. In fact, 9.5% of all volume in 
this class was done in lots of 3,000 








Table | 


Total Share Volume by Type of Institution 
Adjusted to Include Transactions Through 
Commercial Banks and Trust Companies 


June 8 & 15, 1955 





Per Cent 

Total of Total 
Share Insti- 

Volume tutional 


Type of Institution (In Thous.) Volume 








Trusts and Estates: 





Personal Trust Funds*.. 288.6 17.4% 
SS 171.0 10.3 
Guardianships ....... _ 69 0.4 
ee ec 466.5 28.1% 
Mutual Funds .......... 2302 139 
Pension Funds ......... 158.1 9:5 
Closed-End Investment 
eee ee 140.3 8.5 
Investment Clubs........ 92.1 5.6 


Non-Profit Organizations: 
Educational Institutions. 40.8 23 


Foundations .......... 87.3 5.3 








Religious and Other.... 55.4 3.3 
Non-Financial Corporations 84.9 5.4 
Non-Life Insurance 

IS 6 6.0452 6:0:6.0:% 70.1 4.2 
Personal Holding 

MEREME: 5 4:4:4k.0-0:0:0:0 69.7 4.2 
Life Insurance Companies. 56.1 3.4 
Profit-Sharing Plans ..... 23.0 1.4 
Mutual Savings Banks ... 11.5 0.7 
Other Institutions ....... 72.0 43 

Total Institutions ..... 1,658.0 100.0% 

* Includes Bank Administered Common Trust 

unds. 





or above on the floor. In contrast, and 
understandably so because of the large 
number of individual orders handled 
by the banks and trust companies, about 
63% of this group’s shares were under 
500 shares each, with the largest part, 
51.1%, between 100 and 500 shares 
each. In number of transactions. how- 
ever, half were odd lots, under 100 
shares. 


Finally, the Exchange sought to in- 
quire into the customer relationships of 
banks and trust companies and the de- 
gree of investment discretion exercised. 
Fiduciary transactions were 63°; of 
total bank volume. about twice as large 
as agency business. In the first category, 


— 
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OF DIVIDENDS 


The Board of Directors of The Diamond Match 
Company on September 22, 1955, declared a quarterly 
dividend of 40c per share on the Common Stock. At the same meeting 

the Board also declared a quarterly dividend of 37/2c per 
share on the $1.50 Cumulative Preferred Stock. 
Both dividends are payable November 1, 

x... 1955 to stockholders of record 

: October 7, 1955. 


WARD W..DEGROOT, Secretary 


* 





MATCHES - PULP PRODUCTS - LUMBER - BUILDING SUPPLIES - WOODENWARE 
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the bank had full discretion in 41%, 
partial in 45°, while in agency busi- 
ness, full discretion was only available 
in 5.3% of volume and partial discre- 
tion in 9%. 

The breadth of customer coverage 
was also pinpointed in the survey of 
share volume emanating from six se- 
lected major cities which demonstrated 
that the influence of the banks extended 
far beyond the local area. This trend 
was especially true in Boston and Phil- 
adelphia, while New York City, be- 
cause of its financial preeminence, had 
65% of its business from the city but 
also received 27% from outside its 
normal Middle Atlantic State sphere of 
influence. 


Because of the complexity of the 
statistical presentation, for which praise 
is due the Exchange authorities, the 
foregoing merely attempts to cover the 
highlights of this valuable inquiry into 
the growing place of institutional invest- 
ment business in our economy. 


Tax Cuts For 1956? 


Late September advices from Wash- 
ington quoted Secretary Humphrey as 
sanguine about prospects for a balanced 
budget in the current fiscal year, con- 
firming hopes voiced earlier by him 
and Budget Director Hughes. While it 
is too early to count upon 1956 tax re- 
duction, it is believed that favorable 
Treasury recommendation would not 
necessarily await achievement of a cash 
surplus but would receive the nod if a 
close approach to balance were in view. 


Whatever relief is granted will almost 
certainly be limited to individual tax- 
payers. The 5% dip in corporation rate 
to 47% scheduled for next April 1 is 
regarded as a sure casualty, as it was 
when Congress passed the 1954 tax 
bill. Recommendations of the Treasury 
experts will depend upon the pace of 
business between now and the turn of 
the year and the forecast for the first 
half of 1956. 


—_—. 








PACIFIC GAS and ELECTRIC Co. 


DIVIDEND NOTICE 
Common Stock Dividend No. 159 





The Board of Directors on September 
14, 1955, declared a cash dividend for 
the third quarter of the year of 55 cents 
per share upon the Company's common 
capital stock. This dividend will be 
paid by check on October 15, 1955, to 
common stockholders of record at the 
close of business on September 26, 
1955. The Transfer Books will not be 
closed. 

K. C. Curistensen, Treasurer 


San Francisco, California 





Ocroper 1955 


Both parties are naturally bending 
their efforts toward vote-catching pro- 
grams of tax reduction for the presi- 
dential election year. The battle, and 
it should be a bitter one, will turn upon 
who gets what and how much. with the 
Democrats probably going all out for 
larger exemptions and across the board 
credits which would remove large num- 
bers of lower-group earners from the 
tax column. This runs counter to the 
Republican philosophy that a broad tax 
base supported by the largest possible 
number of citizens assures a_ healthy 
dollars-and-cents interest in the amount 
raised and how it is spent. A Congres- 
sional minority and a presidential year, 
however, can alter old viewpoints and 
it is not unthinkable that the Republi- 
cans may try to steal some of their 
opponents’ thunder when debate begins 
in Congress. 


Harking back to the prospect of an 
unchanged 52% corporation rate, it is 
a truism that corporations have few 
friends taxwise because they have no 
votes. Our legislators, however, would 
do well to inform themselves on some 
implications of this tax which is forcing 
too great reliance upon debt financing 
rather than increasing the equity base 
needed to support an expanding econ- 
omy. High corporation taxes also are 
sure to bring eventually a lower level 
of investment in plant and equipment 
now that accelerated amortization sched- 
ules have been cut back drastically. It 
is much more than a matter of so many 
dollars now in the tax collector’s pocket; 
it is rather a matter of fostering the 
incentive to take a business risk for 
reasonable profit which has been the 
mainspring of our prosperity. Courage- 
ous leadership which spells out the true 
story could command support at the 
polls. 


A A A 
@ The moderate income group is im- 
portant to the motor industry. In 1954, 


one third of new car buyers had incomes 
under $5,000 per annum. 








TWIN CITY RAPID TRANSIT CO. 





MINNEAPOLIS ST. PAUL 
DIVIDEND NOTICE 
REGULAR QUARTERLY 
PREFERRED DIVIDEND 

6214¢ a share, payable October 1, 1955 

REGULAR QUARTERLY COMMON DIVIDEND 

40¢ a share, payable October 4, 1955 


All to shareholders of record 
September 23, 1955 
JAMES H. TOWEY, Secretary-Treasurer 








@ All 33 non-financial corporations in the 
“Billion Dollar Club” — United States 
corporations with total assets of more 
than $1 billion — make some provision 
for pensions for their employees. 








INTERNATIONAL MINERALS 
& CHEMICAL CORPORATION 


General Offices: 
20 North Wacker Drive, Chicago 6 


QUARTERLY DIVIDENDS 


4% Cumulative Preferred Stock 
54th Consecutive Regular 
Quarterly Dividend of 
One Dollar ($1.00) per Share 


$5.00 Par Value Common Stock 
Forty Cents (40¢) per Share 


Declared—Sept. 8, 1955 
Record Date—Sept. 20, 1955 
Payment Date—Sepr. 30, 1955 

A. R. Cahill 
Vice President and Treasurer 





Phosphate © Potash © Plant Foods 
Chemicals © Industrial Minerals 
Amino Products 
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Safeway Stores, 


incorporated 
World’s Second Largest Retail Food Concern 


Half Year Business Briefs 


Safeway’s total net sales for the first 24 
weeks of 1955 set an all time high. 


At mid-year 2011 Safeway Stores were 
in operation in the United States and 
Canada. The average weekly per store 
sales for the 1,868 United States stores 
was $18,014. Canadian per store weekly 
average for their 143 stores was $18,534. 


In the opinion of Management, Safe- 
way’s long range prospects are excel- 
lent. Sales and profits are expected to 
benefit materially from the Company’s 
construction program, which calls for 
completion of two or three high vol- 
ume, low operating cost retail stores 
per week. 


FIGURES 
Comparison of first 24 weeks of 1954-55 


June 18, 1955 June 19, 1954 


Net sales $887,210,738 $821,863,404 
Net income (after 

all taxes) 5,553,500 6,615,971 
Total net 

assets 168,017,753 165,847,270 
Total current 

assets 287,650,991* 246,826,572 
Total current 

liabilities 156,733,595* 132,778,901 
Earnings per share on 

Common Stock—after 

deducting preferred 

dividends $1.29 $1.76 
Book value per share of 

Common Stock $32.40 $31.73 
Average number shares 

Common Stock 

outstanding 3,489,184 3,369,521 


Number of stores 
in operation 2011 2016 


*Ratio of current assets to current liabilities 
as of June 18, 1955 was 1.84 to 1. 


Safeway Stores, incorrorateo 
4th and Jackson Streets * Oakland, Calif. 
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MEMOS 
(Continued from page 780) 


the United States and Europe. The con- 
vertiplane is about to emerge from the 
testing stage. Either much larger heli- 
copters or convertiplanes will probably 
serve almost a new, huge market under 
distances of 300 miles. The new jet 
planes entering public service over the 
next 2 or 3 years will introduce a speed, 
size and utilization hitherto unknown in 
air transportation. These jet character- 
istics will not only create new traffic but 
will probably produce more earnings 
per unit of traffic than the best trans- 
port planes of today. Their speed and 
efficiency will more than offset the dis- 
advantage of greater initial cost. 


It is presumably not an overstate- 
ment to affirm that the secular trend in 
the air transport industry will be so 
strong for the period 1955-1960 that 
any temporary general recessions (such 
as 1953-1954) would not prevent an- 
nual gains in the airlines’ gross reve- 
nues. It may seem odd to suggest air- 
line securities as being recession or de- 
pression-proof. But the new sources of 
traffic to be tapped in the years just in 
front of us, coupled with technological 
improvements in equipment, argue 
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powerfully for the suggestion’s logic or, 
at least, for less volatility in the prices 
of airline securities than in the past. 


Of the various airline divisions, air 
freight is likely to show the biggest an- 
nual, percentage increase in gross reve- 
nues over the 5 years through 1960. 
This will be due to reduced cargo rates, 
much more efficient planes and methods 
of packaging and handling, and more 
emphasis by managements on this di- 
vision of the business. This year will 
show the sharpest gain in domestic air- 
cargo of any since 1949, Transatlantic 
cargo traffic is running 25% ahead of 
1954 and domestic shipments 23%. 


Last month new transatlantic rates 
were instituted which average 20% be- 
low the old schedules. The response by 
shippers has been widespread and en- 
thusiastic. Since these rate cuts Pan 
American’s eastbound _ transatlantic 
cargo traffic has been running 57% 
ahead of a year ago, compared with its 
earlier 40% overall gain. While the CAB 
turned down American Airlines’ pro- 
posal of lower cargo rates for delayed 
delivery domestic air freight, it is sig- 
nificant of a new emphasis on airfreight 
by the largest domestic airline. Flying 
Tiger, an all-cargo line, has just ordered 
10 Lockheed Super Constellations with 
capacity of about 21 tons. The com- 
pany’s capacity will be increased 150%. 
Flying Tiger’s President envisions “sec- 
ond-class” freight rates of as low as 10 
cents per ton-mile compared with pres- 
ent first-class rates averaging 18 cents 
per ton-mile. 


Our optimistic ideas about future air- 
line traffic have plenty of company. The 
Civil Aeronautics Administration issued 
a staff study last month forecasting ex- 
pected growth in the aviation industry 
during the next decade at more than 
twice as many passengers and three 
times as much freight. The study sug- 
gests that passenger traffic estimates 
may be too low if helicopters develop 
the short-haul market effectively. Air- 
lines will account for 50% of the mar- 
ket now served by air transport, trains 
and buses by 1965, compared with 
present percentage of about 29%. The 
U. S. airlines may be carrying 6,000,000 
travelers overseas in 1965 against 2,- 
400,000 in 1954. 


Our own judgment would be that the 
above estimates are conservative, espe- 
cially the freight projection. In a re- 
cent speech Ralph Damon, President of 
TWA, said the airline tourist market is 
“still relatively unlimited and may still 
increase some tenfold in the next dec- 


ade.” He continued: “Before 1951 we 
were in the airline business; since. then 
we have been in the transportation 
business, thanks to low-cost tourist 
travel.” 


Passenger-miles for the 13 scheduled 
domestic airlines this year should rise 
some 17% above 1954. This compares 
with a gain of 13.5% last year and an 
average annual increase of 19.9% for 
the five years 1950-1954. For the eight 
years 1947-1954, the average annual in- 
crease in passenger miles over the pre- 
ceding year was 13.7%. Coach travel 
this year may account for nearly 40% 
of total passenger miles against 25% in 
1953. 


We estimate 1955 share earnings for 
the 13 scheduled domestic airlines in 
the following table. Only for Capital do 
we estimate earnings from capital gains, 
Also following are 1954 earnings broken 
down into earnings from operations 
and capital gains. 


EARNINGS PER SHARE 


1955(e) 1954 


From 
From Capital 
Operations Gains 


$1.51 $0.46 
145 1.36 
1.55 0.55 
1.32 ~- 
0.47 = =1.71 
2.81 0.07 
1.38 3.04 
0.11 ~- 
2:12 0:26 
3.10 — 
3.52 = 
152 0.52 2.04 
136 035 iil 


*Assuming all preferred stock converted. 





Total 


American __.. $2.10* 
ban ..... 150 
Capital ..... 4527 
Continental — 1.25 
mee. | OS 
Eastern 4.75 
National _...._ 3.00 
Northeast .... 0.03 
Northwest 2.00* 
TWA SOD 
United 3.50" 
Western 2:15 
Pan American 1.75 


Total 


$1.97 
2.81 
2.10 
ps 
2.18 (a) 
2.88 
4.42 (a) 
0.11 
2.38 
3.10 
3.52 


fIncludes $5.50 from capital gains. 
(a) Fiseal year ending June 30, 1954. 
(e) Estimated. 


Most of the major airlines are selling 
10 to 12 times this year’s estimated per 
share earnings from operations. For 4 
growth industry this is not a high price- 
earnings ratio. In the years to follow 
we would expect this ratio to increase 
substantially, even with the larger ex 
pected share earnings. 


For investment purposes, the three 
major airline stocks (American, East: 
ern and United) appear the most suit 
able. They serve high density markets, 
are financially able, serve areas with 
good growth prospects, have long hauls 
and because of their size and coverage 
are not likely to be too adversely 
affected by CAB new route decisions. 


Joun H. Lewis 
JOHN H. LEWIS & C0. 
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P quiet about the mysteries of the atom meet the nation’s total energy demands would put them out of business. An 
ma but because of the difficulty of evalua- without increases in cost, or without economist consultant in the gas industry 
ht ting inves'ment potentials. extensive reshuffling of the energy use recently advised a client that our energy 
is ' pattern, and probably both. ouilook might be quite bleak were it 
ins, And some investors have an uneasy . 
‘ . , -— ' not for nuclear fuels and the eventual 
ken ff feeling about the massive effort to har- Estimates of the recoverable reserves ; ergy : 
7 , , ; practical utilization of solar energy. 
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; . : . _ energy that will permit the irreplaceable 
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ll sumption-stimulating rates the appar- Several years ago Dr. Lawrence Haf- 
38 lems he has always had. writes es 
“ ently insatiable market for energy in stad, then director of Reactor Develop- 
cs Of this much the investor can mi the United States. ment for the Atomic Energy Commission, 
' sure: : jer is i to take 
04 ure: nuclear power is going 
7 money, lots of it, and in sizeable chunks. Pie rong Nees 
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to grow, slowly at first and in jerks. — | tan al 
; Oil Co. of Indiana, 
The investor can be reasonably sure  gymmed up the im- 
elling that new investments for nuclear power pact of atomic en- 
d per @Wont undermine old investments in ergy on the oil in- 
For a @other fields related to the production dustry by saying he 
price’ and distribution of energy. “welcomed atomic 
follow \ fal S 1 energy with open 
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er ex Furthermore, he can take comfort pull it will be, not 
from the fact that nuclear fuels pro- a competitor, but a 
three ‘ide, or promise, a substantial measure burden sharer; and 
East. $f protection against the retarding eco- its ultimate availa- 
¢ suit) J"mic effect of significant increases in _ bility should still the 
arkets, ergy costs due to overload of the fuel- recurrent cry that 
, with §@ergy systems of oil, natural gas, and we are running out 
- hauls §°al. The world and the U. S. are going of oil and that the 
verage have nuclear power because we are government should 
versely $2 ng to need it. therefore take us 
5 over.” Materials testing reactor operated by Phillips Petroleum Co. for 
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Re ind all attempts to project future The gas people is used for insertion of experiments into reactor. Control room 
« CO. nergy usage lead invariably to the con- have kept an eye on is in right background. 
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said the greatest promise for econom- 
ically competitive nuclear power lay in 
big central station generating units. 


While certain types of nuclear reac- 
tors may have optimum sizes, consider- 
ing all factors such as the cost of large 
pressure vessels, it is in big units that 
coal is most efficient. The post war 
trend in power plants has been toward 
larger and larger units, with continu- 
ing improvement in the efficiency of 
conversion of the btu. heat content of 
the coal into kilowatts. 


Power Needs Multiply 


Projections of the national demand 
for electric power over the next 20 years 
range from an increase of three times 
1955 production to slightly more than 
four times. This means by 1975 an elec- 
tric industry with a generating capa- 
bility of perhaps 400 million kilowatts, 
compared to 50 million in 1945. 


The most optimistic estimates of the 
probable growth of the nuclear power 
industry put the total contribution of 
nuclear fuels in 1975 at not more than 
one-fourth of the then total electric gen- 
eration. This would mean nuclear fueled 
plants in 1975 with an output capacity 
as great as the combined hydro, coal, 
oil, and gas plants of today. 


This is a staggering job for the nu- 
clear power developers. But it is no 
more staggering than the job facing the 
coal, oil and gas people who at a mini- 
mum will be called upon to supply 
three times as much energy as they do 
now. Readers may say this is a bullish 
column, but any realistic look at the 
problems of maintaining the health and 
strength of the industrial economy in 
which we live reveals the job of the 
energy suppliers as much in the nature 
of a burden as an opportunity. The 
manner and degree of response of both 
investors and may be the 
critical factor in determining the extent 
of the interference which Mr. Wilson 
hopes may be deterred by the nuclear 
entry in the energy supply race. 


operators 


Coal can enter this race without fear 
of being penalized before the finish 
line is reached. And coal’s newest entry, 
the huge 325,000-kw. single-unit gener- 
ating plant announced last summer by 
Philadelphia Electric Co., will, if the 
hopes of its designers are realized, give 
the nuclear power plant builders a still 
more difficult goal in the struggle to 
make nuclear fuel competitive with coal. 
In coal areas, King Coal should rule 
for a long time as the primary source 
of fuel-energy for electric power. 
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“Canning” of uranium fuel elements at the Hicksville plant of Sylvania Electric Products, 
Inc., which has produced thousands of fuel elements for atomic reactors. 


There is good reason to question 
whether nuclear fuel will ever be able 
to outdo coal in areas where coal is not 
penalized by transportation costs, for 
central station generation of electric 
power. This explains why a utility such 
as American Gas & Electric, while push- 
ing nuclear power development, is also 
pushing ahead with substantial increases 
to conventional generating capacity in 
that part of its service area which is 
astride the great Ohio Valley coal-pro- 
ducing and power-consuming industrial 
empire. 


Transportability Factor 


As fuels, oil and natural gas are 
characterized. by their transportability. 
They are parcellable for energy needs 
in small packages, including vehicular 
transportation and domestic heating. 
Gas has a flexibility which is critical 
for certain process-heat uses. Present- 
day nuclear technology offers very little 
promise that uranium, thorium or pluto- 
nium will ever have a place in any U. S. 
market where such characteristics have 
an economic premium. 


Nor will other technologies stand still 
while nuclear technology for- 
ward. New knowledge of materials, new 
materials, advances in metallurgy and 
new techniques of working both new 
and old materials will contribute to im- 


moves 


proved use of other fuels as well. 


But none of these factors can put any 
damper on the spirits of the nuclear 
energy development community. Nu- 
clear fuels unquestionably have a place 
which more than justifies both the na- 
tional and the international optimism 
aroused by the prospects of tapping 
this reservoir of energy. 

*% * * * 

More than 1,000 people gathered in 

Washington during the last week of 


September for ihe Atomic Industrial 
Forum sessions on commercial and in- 
ternational developments in atomic en- 
ergy and for the first U. S. Trade Fair 
of the Atomic Industry. If any investor 
needed evidence of the intensity and 
of the adolescent nuclear 
industry, he could have found it in the 
exhibits by 75 {rms and organizations 


momentum 


whose products and services revealed 
the breadth and complexity of the busi- 
ness of atomics. 

The 50-odd papers and speeches re- 
vealed also that the Forum 
formation pool for investors as well as 


is an in- 


engineers and manufacturers. The rec- 
ord of the Washington conference will 
be a reference source on technical and 
operating problems as well as legal and 
national policy problems for an indus- 
try which will always have the public 
as well as the government looking over 
shoulder and a hand 
close to its wrist. 


its government 


Many of the sessions and much of 
the lobby talk were marked by over- 
tones of the UN-sponsored Geneva con- 
ference, with new notes signalling the 
awakened interest in foreign markets 
for nuclear reactors and allied equip- 
ment and products. 


The Geneva conference emphasized 
for firms that other 
paris of the world are not so blessed 
nuclear Te- 
have to be 


many American 
with conventional fuels that 
actors for power generation 
economically and_ technologically m* 
ture to be economically justifiable. The 
Washington conferees were repeatedly 

told that the immensity of the U. > 
attack on the problems of putting the 
atom to work had earned for America” § 
suppliers an opportunity conditione 

only by legal obstacles in the path of 
foreign trade in atomics. 
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Mutual Fund Conference 





VARIABLE ANNUITIES AND ESTATE PLANNING 


Reported by Henry Ansbacher Long 


PPOSING THE ISSUANCE OF VARIABLE 
QO annuities before the last day’s ses- 
sion of the Seventh Annual Mutual Fund 
sales Convention, held September 12th 
through 14th at the Statler Hotel in 
New York City, under the sponsorship 
of Investment Dealer's Digest, Simon 
M. Sheldon, deputy insurance commis- 
sioner and deputy securities commis- 
sioner of New Hampshire, held that 
adequate safeguards had not been pro- 
vided for the public in the sale of such 
plans. Observers remarked that it was 
indeed interesting to see a_ securities 
administrator taking up the cudgels for 
the mutual funds industry, the sponsor- 
ing firms of which are overwhelmingly 
opposed to the variable annuity, in a 
place on the program traditionally re- 
served for a member of the S.E.C. from 
Washington, who (with the exception 
of last year’s convention) had discussed 
possible refinements in investment com- 
pany regulation. 

Mr. Sheldon explained that his inter- 
est, which is shared by the National 
\ssociation of Securities Administra- 
lors, is due to the fact that the annui- 
lant’s payment will vary annually for 
the expressed purpose of providing a 
hedge against inflation. He pointed out 
that annuities of this type would “con- 
‘titute an ownership interest in a diver- 
‘ified holding of common stocks” and 
these would be held in a segregated ac- 
count. Mr. Sheldon added . . . “The an- 
iuitant (and not the company) takes 
all the risks of market fluctuations of 
the common stocks, mistakes in mortal- 
iy tables and in projecting common 
tock yields. Thus, an individual in pur- 
Fehasing a variable annuity is in effect 
making an investment in a common 
tock portfolio and taking all the risks 
of market fluctuations as does any pur- 
chaser of common stocks.” Mr. Sheldon 
Was outspokenly opposed to the term 
‘annnity” because of its association in 
Jthe 1sinds of the public with a fixed- 
dolla: guarantee. 


Or the platform with Mr. Sheldon 


ere representatives of the Committee 
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who have been active in opposing var- 
iable annuity legislation. Present were 
Arthur Haussermann and _ William 
Shelley of Vance Sanders and Co., Jos- 
eph E. Welch of Wellington Fund and 
Hugh W. Long. Mr. Shelley pointed out 
that the committee was “fighting a de- 
laying action.” Efforts were being made 
to clarify the issue before the public 
and state commissions, although the 
New Jersey Insurance Department con- 
tinues to recommend acceptance of var- 
iable annuity legislation pending in that 
state. Hugh Long stated that an even 
more important objection to the annuity 
than that stated at length by Mr. Shel- 
don was the unfair tax advantage it 
gave to participants. Insurance compan- 
ies would pay a 614% tax on invest- 
ment income this year, at the same time 
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“Atomic ENERGY REVIEW” 


i is “must reading” for all investors with an eye 
| to profits in the rapidly-growing field of com- 


i mercial atomic energy. 
| 


| 
| 
| 
“Atomic Energy Review” is produced under | 
| 


receiving the 85°% credit on stocks. So, 


in effect, the tax on the new equity type 
annuity would be less than 1% with no 
liability for capital gains. 

Part of the mutuals’ answer to the 
variable annuity was highlighted in the 
preceding Monday afternoon’s special 
interest group on Systematic Investment 
Possibilities, chairmanned by George 
Washburn of the Parker Corporation. 
He pointed out the advantages of the 
relatively new Deposit and Withdrawal 
plans where savings are invested in mu- 
tuals over a period of time and with- 
drawn to meet regular living require- 
ments. He suggested 6% as a safe fig- 
ure for an over-all long-term average 
return. 


But by far the best answer to the 
new style annuity was presented by 


Il the personal direction of our consultant in nu- 
| clear development, Mr. Gordon R. Molesworth. 
| A free copy of the current issue is yours for 
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Morton M. Banks, Vice President of 
North American Securities Co., in an 
article titled “You Can Make Your Own 
‘Variable Annuity’” in the September 
12th issue of the Investment Dealer’s 
Digest disiributed at the conference. He 
describes the withdrawal feature men- 
tioned above. “A few of the mutual fund 
sponsors have moved in this same gen- 
eral direction (the variable annuity) by 
offering ceriain automatic withdrawal 
arrangements for their shareholders, 
without, however, any actuarial consid- 
erations. This method is primarily an 
extension of the redemption privilege; 
the shareholder may elect to reinvest 
all distributions automatically, and in- 
struct the company to redeem sufficient 
shares to pay him automatically a spe- 
cified sum, on a regular schedule, usu- 
ally once a month. If he prefers some- 
thing more like the variable annuity, 
the shareholder may request the re- 
demption of a ceriain number of shares 
each month . . . It should be remem- 
bered that there are no actuarial consid- 
erations in any mutual fund program 


of this kind.” 


Economic Outlook 


In the opening day’s session on Mon- 
day morning, Arno H. Johnson, Direc- 
tor of Research for J. Walter Thompson 
Co., told the 1,500 assembled dealers 
and fund sponsors that while business 
has been good in 1955, it must continue 
to expand if pace is to be kept with our 
growing. productivity and standard of 
living. “In fact,” Mr. Johnson said, “we 
must sell $40 billions more goods and 
services to consumers in 1956 than we 
did in 1954 to assure a continued ex- 
pansion in our national economy.” 

Mr. Johnson observed that the Joint 
Committee on the Economic Report in 
its study of the economic growth of the 
country foresaw a_ potential gross na- 
tional production of $535 billion for 
1965. Sales of goods and services to 


consumers will have to be increased by 
at least 50% to support even a level of 
slightly over $500 billion production. 
A higher standard of living will support 
the increase in the next few years be- 
cause of, among other factors, the shift 
upwards in family incomes. 


Mr. Johnson pointed out that con- 
sumer debi is lower in relation to sav- 
ings than in prewar years. Further, 
71°~ of the increased consumer debt 
s'nce 1940 is in home mortgages, largely 
with amortization provisions. Much of 
this is a substitute for payment of rent 
because of the movement to home own- 
ership. Consumer short-term credit — 
instalment sales, charge accounts, and 
personal loans—could expand 60% 
quite safely next year over the high 
1955 level, he feels. Mr. Johnson was 
also optimistic on the potential markets 
for new automobiles—over six million 
new cars annually for many years to 
come. 


In the major talk on Monday after- 
Harold X Schreder, executive 
vice president of Group Securities, Inc., 
stated that “the stock market is sus- 
pended between booming business and 
tightening credit. Moreover, it appears 
that it will stay in this ‘tug-of-war’ state 
for some time to come.” Illustrating his 
talk with drafted 
charts, Mr. Schreder described his or- 
ganization’s basic plan for establishing 
investment policy—‘a_ scientific ap- 
proach to basically unscientific facts.” 
With supply and demand factors at peak 
levels today and rising without inflation, 
we are currently experiencing “almost 
an economist’s dream of a dynamic 


noon, 


many excellently 


prosperous economy.” 


future demand factors, 
he pointed out that the fear of displace- 
ment from automation appzared to be 
baseless because of the increasing popu- 
lation group over 65 as well as that 
under working age. Instead of each one 


Discussing 





Scudder 


Stevens 


Sc Clark 


896 





Common Stock Fund, Inc. 


Prospectus on request: 


10 Post Office Square 
Boston 9, Massachusetts 


One Wall Street 
New York 5, New York 


8 So. Michigan Avenue 
Chicago 3, Illinois 





of the employed population working for 
one and a half persons as is the case 
today, he will be working for two in 
the future. Mr. Schreder pointed out 
that the ratio of personal debt to liquid 
asse’s was catching up to what it for. 
merly had been. While he did not re. 
gard this as dangerous, he thought jt 
was something to be watched. 

Mr. Schreder regards stock prices as 
in a “confident area.” They could go 
up farther on basis of value today with. 
in tolerable limits. He projected a trad- 
ing range within 10% of current levels 
for the intermediate future but he de. 
cries talking incessantly in terms of an 
“average. Groups vary in their move. 
ments: for example, ethical drugs are 
again showing signs of turning up. 
while other groups are ‘topping off, 
One must get individual pictures as 
opposed to an average. The year 1946, 
almost ten years ago, was the last time 
practically all stocks made their highs 
at the same time as the averages. Mr. 
Schreder believes that the market has 
moved out of a lower trading band in 
1954 and will now fluctuate in a higher 
grea. On the basis of value, the market. 
using the Dow-Jones Industrials as a 
yardstick, is en'itled to be in the 400- 
500 area today and the “pull of value” 
in 1956-1957 could result in the aver- 
age reaching 600, while it probably 
might tolerate 700. However, quite nat- 
urally, there will be periods of adjust- 
ment. 

A forum on periodic payment plans of 
the contractual type. conducted under the 
auspices of the Association of Mutual 
Fund Plan Sponsors, Inc., was addressed 
by James M. Landis, chairman of the 
organization and former head of the 
SEC. He said that the basic purpose of 
the Periodic Plan business was to en- 
able the average man to set aside funds 
from earned income to invest and s0 
build, over a period of years, an in- 
vestment fund to draw on when neces- 
sary. Noting that under the Investment 
Company Act, a sponsor’s charges for 
all services performed by him is limited 
to 9% of total payments made, and that 
half of this charge may be collected the 
first year with the balance pro-rated 


among remaining payments, Mr. Landis | 


pointed out that this was modelled after 


insurance company methods. In 1 
stances of both Insurance and contract- 
ual Periodic Plans. “early deductions 


of cost are only important to those 


terminate in the early vears. Neither 
Plan sponsors or Insurance companles | 


make any pretense of being able to ac 
complish short-term results. And in both | 
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instances the very fact that early liquid- 





ase —f ation is unprofitable provides a definite 
in § incentive to continue the program to 
out §§ completion.” 
juid 
for. Planning with Mutual Funds 
sed On Tuesday morning, Merrill Gris- 
tt Bold, Chairman of the Advisory Board 
of Massachusetts Investors Trust, 
S aS § sometimes referred to as the Dean of 
| go & the investment company industry, pre- 
vith. BF sented an excellent talk in plain lay- 
irad- J nan’s language on Mutual Funds and 
evels B Estate Planning. He said that estate 
 de- planning in the usual instance is not 
f an ff <> complicated a procedure as one im- 
love: # agines. Perhaps “estate planner” is a 
are F little too pretentious and it would be 
Up. & better to use “financial adviser.” Law- 
off. yers have not much to do with the 
S a8 BH creation of estates but with arrange- 
946. ments for disposition of property by 
time § will or during lifetime. The investment 
highs Ban must first help in building an estate 
Mr. i and, second, help arrange for its pres- 
: has ent or future disposition. In the second 
id ™ J category Mr. Griswold listed continuity 
igher § of good investment management for the 
arket. family; advising on selecting a compe- 
as @ F tent executor; arranging for the most 
400- economical settlement of the estate; 
alue” Yi and seeing that the property is used 
aver’ } for the right beneficiaries, and that it 
bably J vinds up ultimately in the hands of the 
e nal: Fright people. 
djust- 
The first step in estate building, Mr. 
ans of | e™SWold continued, is naturally thrift 
se thes and the saving of at least 10% of earned 
futual "come after taxes. Then he followed in 
ressed pequence down the oft-directed path 
of the |"th the first objective an emergency 
f the | {und in a bank or Savings Bonds equal 
ose of |? SIX months’ earning power. After 
as his is achieved, comes the life insur- 
funds }*ce program with a dollar amount 
nd so |*ual to four or possibly five years’ 
an ine |"come—but the sum is debatable. The 
neni third objective is investment and as a 
<tment |$£00d many people do not have the time 
es for |}'' experience to do this effectively, Mr. 
jmited [fotiswold recommends a cumulative in- 
id that |}'@stment account with automatic rein- 
ed the |f'estment of dividends in a good mutual 
perated | fund. If the investor continues faith- 
Landis PUlly making regular investments of 
d after | about the same amounts in such ac- 
In in- Juni. he stated, “experience shows us 
ntract- that whether he starts in a high market 
uctions 9 a low market, historically he is apt 
<e who f° come out with a constructive long- 
Neither § lerm result.” 


Coining to the other part of Financial 
7d I'state Planning, Mr. Griswold em- 
Phasized: “I would be the last person 


OcrosER 1955 


in the world to suggest that you attempt 
giving legal advice, or tax advice, but 
I hold that intelligent security selling 
includes a working knowledge of the 
alternates available for the disposition 
of property, and, while anything you 
suggest to an investment customer 
should be ultimately checked by him 
with his attorney, you should at least 
be well enough informed yourself to 
be able to suggest consideration of 
moves which will save your clients’ 
money and which will fulfill desirable 
objectives that they perhaps had not 
thought of.” He warned that tax factors 
should not be the primary considera- 
tion, but the desired disposition of prop- 
erty in the family. 

Mr. Griswold then went on to de- 
scribe certain advantages of revocable 
trusts, irrevocable trusts and Clifford- 
type trusts. He refrained from a dis- 
cussion of testamentary trusts. “In this 
connection,” he said, “there is neither 
time, nor is this the place to discuss 
such complicated matters as the mari- 
tal deduction.” But soon to be readily 
available was a “Mutual Estate Plan- 
ning Service” especially designed for 
mutual fund dealers by the Wall Street 
Investing Corporation. Interestingly 
enough, Volume 1, Number 1 deals 


with the Estate Tax and contains a 
fairly detailed description and an ex- 
ample of the use of the marital deduc- 
tion. 


Robert E. Clark of Calvin Bullock, 
'n a general panel discussion on Tues- 
day, remarked that mutual funds are 
becoming an integral part of family fi- 
nancial planning. An uncompleted study 
would indicate that “mutual funds are 
not being purchased as simply another 
equity, but as the equity portion of an 
overall program.” Participating also 
on this panel were Charles F. Eaton, Jr. 
of Eaton and Howard, Woodford Mat- 
lock of Broad Street Sales Corp., Ray 
Moulden of the National Association of 
Security Dealers, John M. Sheffey of 
the National Association of Investment 
Companies and A. J. Wilkins of the 
Wellington Co. Mr. Moulden stated that 
negotiations were under way to amend 
the statement of policy so that use of a 
ten-year period in charts might be al- 
tered to conform to a more practical 
pont of view. Mr. Wilkins said that 
dealers should sell prospects on system- 
atic investment plans and convince them 
of the value of dollar cost averaging if 
they felt the stock market was too high 
at current levels. 











Dos ton Fund 








MASSACHUSETTS INVESTORS 
GROWTH STOCK FUND 








Massachusetts Investors Trust 








Century Shares Trust 








CANADA GENERAL FUND 


(1954) LIMITED 














The 
Bond Fund 


OF BOSTON 








NEW YORK 
61 Broadway 








A prospectus relating to the shares of any of these separate 
investment funds may be obtained from authorized dealers or 
VANCE, SANDERS & COMPANY 
111 DEVONSHIRE STREET 
BOSTON 


CHICAGO 
120 South LaSalle Street 









LOS ANGELES 
210 West Seventh Street 

















897 









MOODY’S INVESTORS YIELD TABLES 


Prepared monthly for TRUSTS AND ESTATES by Moody’s Investors Service 





YIELDS OF 
TAXABLE TREASURIES 
BY MATURITY GROUPS 











YIELDS OF 
CORPORATE BONDS 
BY RATINGS 











PRICES, DIVIDENDS 
AND YIELDS 
125 INDUSTRIAL STOCKS 














T T 


IN PERCENT 


- 1.25 






liso 42 SYEARS 


5 YEARS_ 








3.25 
2/2 s,oF 9/15/72-67 





23> 


aa 
/ \\ ri Ve \s 
10 YEARS\ ! . Wp 
S Wr" 
wy I 
[kz "4 S,OF 6/15/83-78 











- 3.80 


-- 4.00 





T T 
IN PERCENT 


\ . 5 60 e°e, ae 37 
os Baa 3.80-4 ae, ite ce Siete! ist 
Wi © 'e® oe asin 
ne aul 
co eae 74 
4.00 5 


2.60 7 














- 160 








T T 


PRICES AND DIVIDENDS 
($ PER SHARE ) 


T 










PRICES 


4 


DIVIDENDS 
—( Yo SCALE) 






























































r 1952 | 1953 | 1954 | 1955 - r- 1952 | 1953 | 1954 | i9ss = - 1952 l 1953 l 1954 l 1955 7 
Sept. Aug. Sept. 
1955 1955 1954 1955 1951-54 1946-50 1941-45 1931-40 1919-1930 
—— End of Month —— — Range for Period -- 
v.68. Government Yields 
8-Year Taxable Treas. —......_._ t 2.54 2.78 1.66 2.75-1.86 280-1.43 1.68-0.90 1.32-1.07 (a) (a) (a) 
5-Year Taxable Treas. ss %/ 2.76 2.88 1.95 2.88-2.18 3.00-1.75 1.87-1.06 1.70-1.24 (a) (a) (a) 
10-Year Taxable Treas. —..___.__... % 2.83 2.94 2.45 2.99-2.52 3.16-1.95  2.10-1.38 2.10-1.49 (a) (a) (a) 
Bank 2%s, 9/15/72-67 _.._________.._ % 2.85 2.93 2.50 2.97-2.60 3.16-2.21 2.43-1.96 2.48-2.03 (a) (a) (a) 
Victory 2%, 12/16/67 ______._... % 2.82 2.90 2.50 2.94-2.60 8.31-2.44  2.48-2.08 2.50-2.37 (a) (a) (a) 
3s, 1983-78 % 2.93 2.98 2.65 3.00-2.68 (b) (b) (b) (b) (b) 
3s, 1995 ssn sane a 3.00 3.04 3.06-2.96 
2. Corporate Bond Yields ee 
Aaa Rated Long Term —..._.__. meme Oe 3.12 3.13 2.89 3.14-2.91 8.44-2.65  2.91-2.45 2.88-2.59 5.75-2.70 6.38-4.42 
Aa Rated Long Term __.. wicca asec Z 3.20 3.22 3.05 3.23-3.04 3.52-2.70  2.98-2.53 3.06-2.66 7.03-2.90 6.84-4.59 
/ Rates Lens Ten = % 3.30 3.31 3.14 3.32-3.14 3.69-2.87 3.28-2.67 3.39-2.78 9.23-3.35 7.71-4.91 
Baa Rated Long Term ——______ cece: 3.59 58 3.48 3.59-3.45 3.90-83.15 3.57-2.93 4.47-3.06 12.96-4.42 8.56-5.32 
8. Tax-Exempt Bond Yields —__ 
Aaa Rated Long Term —.._..__. wet 2.27 2.34 1.97 2.34-2.05 2.78-1.28  1.98-0.90 1.84-0.93 2.81-1.56 (b) (c) 
Aa Rated Long Term — man 'O 2.39 2.44 2.06 2.46-2.18 2.96-1.37 2.21-1.04 2.11-1.21 3.02-1.78 (b) (c) 
A tees Lane Tem 2.75 2.82 2.46 2.83-2.54 3.34-1.72 2.64-1.28 2.49-1.49 3.29-2.11 (b) (c) 
Baa Rated Long Term —_._...______.._{J & 3.23 3.23 3.01 3.25-3.02 3.79-1.98 3.05-1.57 2.94-1.80 3.71-2.60(h) (c) 
4. Preferred Stock Yields — ae 
Industrials—High Dividend Series 
High Grade % 3.92 3.95 3.86  3.95-3.87 4.24-3.80  4.09-3.28 4.37-8.55 6.54-3.83 6.79-4.75 
Medium Grade —________. % 50 4.48 4.66 4,54-4.45 5.28-4.53  5.08-4.14 5.94-4.33 12.73-4.91 8.05-5.61 
Tndustrials—Low Dividend Series 
High Grade % 3.73 3.71 3.66 3.73-3.63 4.02-3.45 3.92-8.27(d) (d) (d) (d) 
Medium Grade % 4.10 4.12 4.09 4.13-4.03 4.39-3.80 4.20-3.52(d) (d) (d) (d) 
Utilities—Low Dividend Series 
High Grade % 3.97 3.94 3.88 3.98-3.89 4.45-8.77  4.24-3.40(d) (d) (d) (4) 
Medium Grade —_____. % 4.30 4.32 4.18 4.32-4.19 4.87-4.17  4.65-3.69(d) (d) (a) (4) 
5. Common Stocks 
125 Industrials—Prices (f) —.—.. $138.21 $137.59 102.88 138.21-116.83 115.64-64.91 64.46-43.20 49.30-22.69 49.10-10.56 78,06-34.81 (e) 
125 Industrials—Dividends (f) — ~~. 5.20 5.18 4.43 5.20-4.79 4.73-4.18 4.44-1.76 1.94-1.52 2.05-0.72 2.5%-2.16(e) 
125 Industrials—Yields _...______ 3.76 3.76 4.31 4.18-3.63 6.84-4.09 7.29-3.20 1.71-3.56 10.13-2.59 6.21-3.19(e) 
(a)—U. S. Govt. Bond Yield Averages in this series date from Jan. 5, 1943. (d)—Low Dividend Preferred Yield Averages in this series ‘ate from 
(b)—U. S. Govt. Bond Yield Averages in this series date from April 15, 1953. Jan. 2, 1946. 
(c)—Tax Exempt Yield Averages in this series date from Dec. 1, 1936. (c)—125 Industrials Averages date from Jan. 1, 1929. 
(f)—Dollars per share. 
* Revised 
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TRUST PERSONNEL CHANGES 


CONNECTICUT 

Stanley Lonsdale, for the past 30 
years one of the outstanding insur- 
ance executives in Fairfield County, 
and recently general agent of the 
Fidelity Mutual Life Insurance Co., became a special repre- 
sentative of the trust department. A graduate of Dartmouth 
College, Lonsdale is a chartered life underwriter, past presi- 
dent of Connecticut Life Insurance and Trust Council, Con- 
necticut State Association of Life Underwriters, and a mem- 
ber of the Million Dollar Round Table. 


Bridgeport 
CONNECTICUT 
NATIONAL BANK 





WILLIAM BRADEN 


STANLEY LONSDALE 


SANFORD L. SMITH 


Bridgeport New York New York 
FLORIDA 
Miami W. H. Conger, Jr., has resigned as 


CENTRAL BANK 
& Trust Co. 


trust officer of the bank; Daniel S. 
Frolen is vice president and trust 
officer. 





New York William Braden, formerly an assistant 
GUARANTY treasurer identified with the bank’s 
TRUST Co. business on the West Coast, appointed 


a second vice president in the trust 
investment department at the main office. 


Rochester Swayne P. Goodenough elected a sen- 
LINCOLN ROCHESTER ior vice president, and continues to 
TRusT Co. head the bank’s Customer Relations 

Department. Goodenough is a _ past 
president of the Financial Public Relations Association. 





WILLIAM L. Day 


WILLIAM F. KELLY 


EDWARD E. STOCKER 


Philadelphia Philadelphia Fort Worth 
Utica Harold Bodmer promoted to trust offi- 

First BANK cer, Idris Williams promoted from 

& TRustT Co. asst. trust officer to assistant secre- 


tary. William G. Owens, until re- 
cently with the NEw York Trust Co. for over 25 years, ap- 


Palm Beach 
FIRST 
NATIONAL BANK 


Earl C. Williams elected a trust offi- 
cer, after leaving the CHEMICAL CORN 
EXCHANGE BANK of New York where 
he served in all trust department 


pointed associate trust officer. 


Philadelphia 
CENTRAL-PENN 


PENNSYLVANIA 


John W. Harris and Victor C. Trap- 
pler promoted to corporate trust offi- 


} President is William B. Walker, formerly 
}President of First NATIONAL. Combined 


capacities since 1924. 

GEORGIA 
Adlai S. Grove, Jr. 
sistant trust officer. 


Atlanta elected an as- 
TRusT COMPANY 


OF GEORGIA 


ILLINOIS 
Robert H. Clements advanced from as.. 
sistant secretary to trust officer. 


Chicago 
CONTINENTAL ILL- 
INOIS NATIONAL 
BANK & TRUST Co. 


KANSAS 
Wichita Miss Ida Krone was named asst. trust 
FourTH officer, the first woman officer in the 


NATIONAL BANK trust department. 


NEW YORK 

Sanford L. Smith, trust officer in the 
corporate trust division, appointed a 
vice president. He joined the Farmers 
Loan & Trust Co. in 1926. 


New York 
Ciry BANK 
FARMERS TRUST Co. 


MERGERS 

Philadelphia, Pa. — PENNSYLVANIA 
COMPANY FOR BANKING AND TRUSTS and 
First NATIONAL BANK merged on Sep- 
tember 30th to become the First PENN- 
SYLVANIA BANK & TrusT Co. Chairman 
of the board is William L. Day, president 
is William F, Kelly, and executive vice 








of First 


president ; 


trust department assets will approach $2 
billion. The new bank becomes the largest 
on the eastern seaboard south of New 
York City. 
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Lynchburg, Va. — Consolidation of 
First NATIONAL BANK and LYNCHBURG 
Trust & SAVINGS BANK under the title 
NATIONAL TRUST & SAVINGS 
BANK of Lynchburg became effective Sep- 
tember 30th. J. D. Owen, continues as 
James R. Gilliam, Jr., as 
chairman of the board. Paul E. Sackett, 
former president and trust officer of 
Lynchburg Trust, will be a senior vice 
president and trust officer, and Gorham 
B. Walker, Jr., former vice president and 
trust officer of Lynchburg Trust, will be 
a vice president of the new bank. 


NATIONAL BANK cer, respectively. 


RHODE ISLAND 
Fredrick B. Mumford named~-man- 
ager of the Slater office in Pawtucket, 
succeeding Ralph W. Childs who will 
be given a new assignment at the 
main office. Mumford was formerly a 
trust officer. Promoted to trust officer and asst. trust officer, 
respectively, at the main office, were Thomas J. Hayhurst 
and Charles H. H. Lang. 


Pawtucket & 

Providence 
INDUSTRIAL 
NATIONAL BANK 


TEXAS 
Fort Worth Edward E. Stocker named senior trust 
CONTINENTAL officer, having resigned as asst. trust 


NATIONAL BANK officer at First NATIONAL BANK in 


Dallas. A graduate of U. of Arkansas 
College of Business Administration and of Georgetown U. 
School of Law, Stocker served as secretary-treasurer of the 
state junior bar, and state director for the Junior Bar Con- 
ference. 





IN MEMORIAM 


JOHN C. MECHEM, former vice presi- 
dent and trust officer of First NATIONAL 
BANK of Chicago. 


FRANKLIN BUTLER KIRKBRIDE, former 
columnist for Trusts and Estates and 
author with J. E. Sterrett of “The 
Modern Trust Company,” an outline of 
fiduciary banking. 


EDWARD Scott PETERSON, vice president 
and treasurer of NEw YorkK Trust Co., 
New York. 


899 








> 


S EMPLOYMENT EXCHANGE 


Address correspondence to Trusts 
and Estates, 50 E. 42nd St., New 
York 17, attention Employment Ex- 
change, with code number. 
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TRUST ‘ 
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ODLrdnrddem 


South Central Texas Bank with grow- 
ing trust department has opportunity for 
assistant trust officer in administration 
of personal trusts and estates. Send back- 
ground and desired starting salary. 510-1. 


Tax accountant in early 50’s with 30 
years experience desires similar position 
with large bank, preferably in Sixth Dis- 
trict. Experience includes Federal In- 
ternal Revenue Agent — Income Tax 
Division, auditing and accounting .for 
‘corporations, personnel supervision and 
office management duties. 510-2. 

Trustman, 59 ,with 20 years experience 
principally in administration, trust re- 
mittance, taxation and accounting, seeks 
connection with trust department, with- 
out geographical limitation but prefer- 
ably Florida area. 59-4 


Southern California bank wants ex- 
perienced trust officers for branch offices. 
See ad H-59-6 below. 

CPA, 39, experienced in trust and 
estate accounting, seeks position in trust 
administration. Experience includes pur- 
chase and sale of business enterprises 
and negotiations with minority stock- 
holders. 59-7 

A> A A 


Supervisors Elect Officers 


The National Association of Super- 
visors of State Banks elected the follow- 
ing officers at its meeting last month. 

President: Guerdon M. Matthews of 
Wisconsin. 

First Vice President: Logan R. Ritchie 
of Virginia. 

Second Vice President: Alexander H. 
Miller of Vermont. 

Third Vice President: William A. Bur- 
kett of California. 

Treasurer: Randolph Hughes of Dela- 
ware. 

Secretary: Edward H. Leete of New 
York. 





EXPERIENCED 
TRUST OFFICERS 


Leading and rapidly growing Southern Califor- 
nia bank has excellent opportunity for several 
experienced trust officers capable of taking 
charge of existing and new branch trust depart- 
ments after local briefing. 

Prefer age 35 to 50 and legal background with 
at least 5-10 years trust administrative experi- 
ence. 

Interviews can be arranged in East and Mid- 
West in September or October. 

Send background with photo, local phone num- 
ber, and salary desired to 


Box H-59-6, Trusts and Estates 
50 East 42nd St., New York 17 






























































General view 


First Security Bank of Utah 
Opens New Building 


Forty thousand people came to the 
recent Open House held as an introduc- 
tion to the new Salt Lake City home 
of First Security Bank of Utah, N. A. 
Invitations to attend the Open House 
were included in a special 12-page sup- 
plement to the Desert News Telegram. 
The guests were conducted on tours of 
the $3,000,000, 12-story, fireproof, air- 
conditioned building which is the first 
major office building constructed in Salt 
Lake City in a quarter of a century. 


On the main floor customers have access 
to every banking service he might wish 
except safe deposit, which is on the lower 
floor, and the trust department, which 
occupies a comfortably furnished, walnut- 
paneled space on the second floor. An 
assembly and lunch room for all the bank 
personnel is on the third floor. The re- 
mainder of the building is rental space, 





4% 


New First Security Building at Main and 4th 
South Streets in Salt Lake City. 






of Trust Department. A private conference room is partitioned off main office: 
a completely separate area, accessible through wicket windows in paneled wall, accommo. 
date transfer and registration section of Department. 





all of which was spoken for nearly a 
month before the building’s dedication 
on August 21. 





There were two reasons for the new 
building, President George S. Eccles ex- 
plained. One was to provide a _ better 
home for the Salt Lake operations of 
First Security, and the other was to meet 
the growing demand for commercial of- 
fice space. Manufacturing gains in Utah 
in the past ten years have been double 
the national average on a_ percentage 
basis. The Salt Lake area has the largest 
steel plant west of the Mississippi, is the 
hub of the uranium industry, is develop- 
ing rapidly in chemicals, and is adja- 
cent to the fast growing phosphate in- 
dustry. 





A A A 


Rand McNally Publishes Final | 
1955 Bank Directory 


Consolidated resources, deposits and 
capital funds of U. S. banks reached 
new all time highs this June 30 accord- 
ing to the final 1955 edition of the Rand 
MeNally International Bankers Direc- 
tory (the 159th edition since 1872). Re- 
sources are up $18.3 billion from a year 
earlier to $239.6 billion; deposits are UP 
$15.9 billion to $217.5 billion, and capital 
funds are up $1.5 billion to $19.2 bil- 
lion. 


About two-thirds of the added funds 






or $13.2 billion, went into loans; $2.0 [ 


billion into municipal and corporate sé 
curities, and $1.6 billion into U. S. Gov- 
ernment securities. Cash and other 45- | 
sets increased $1.5 billion. ; 


On June 30 there were 14,415 banks § 
and 7,042 branches in the United States, . 
Alaska and Hawaii. That represents 14° 
fewer banks than a year earlier, but 546 


more branches. 
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HEN AN EMPLOYER WISHES TO 
Pc ssids death as well as retire- 
ment benefits under a pension plan, 
there are a number of alternative meth- 
ods available. These range from using 
the trust technique and providing the 
death benefits from the trust itself, or 
setiing up a group term life insurance 
program, where the employer himself, 
or the trust, takes over the insurance 
contract, to the provision of the death 
benefit under the various kinds of in- 








‘Ommo- 












arly a § surance contracts when the pension plan 
ication § jis an insured one. 

Most frequently the benefits have 
ie new # been provided by retirement income 
les ex- contracts for those employees who are 
better J insurable, and retirement annuity con- 
a tracts for those who are not. The typical 
jal of | Ttirement income contract carries $1.- 
1 Utah § 000 of life insurance for each $10 of 
double § monthly annuity provided under the 
entage § plan until such time as the cash value 
largest § of the contract exceeds $1,000 when the 
, is the # cash value becomes the amount of in- 
evelop- B surance. The annuity is payable for 
Bi 120 months certain and life thereafter. 

This relationship is illustrated graph- 

ically in Chart A for a retirement in- 
come contract of $10 a month issued 
Final 9 on behalf of a man age 35. (In order 
7 to avoid extraneous issues non-partici- 
" ‘ol pating contracts of one insurance com- 
eached | Pany are used for illustrative purposes. ) 
accord. | Under this contract the benefit payable 
» Rand | On the death of an employee is: at ages 
Direc- J 35-55: $1,000; at age 60: approx. $1,- 
2). Re F274: at age 65: approx. $1,664. For the 
a year 7 uninsurable, the death benefits under 
— the retirement annuity contracts are the 
capital : 
.2 bil  ——— sce ca 
Chart A: Retirement Income Contract—Male—Age 35 
funds | $10 Monthly at 65 
3; $2.0 i 
ate se- | 
5. Gov- | 
ner as- 
banks § Pd 
States, | ai 
nts 146 J 


put 546 


TES | 
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PENSION and PROFIT SHARING DIGEST 


SAMUEL N. AIN 


sum of gross premiums during the early 
years of the contract and the cash value 
in the later years of its term. These 
latter cash values are comparable to the 
cash values for a_ retirement 
contract issued at the same age for the 
same amount of monthly retirement in- 
come. It is worthy of note that the death 
benefits in both these contracts are not 
established at levels necessarily approp- 
riate for the employer’s pension plan, 
but for the convenience of the insurer. 


income 


Some of the criticisms leveled at the 
retirement income—retirement annuity 
arrangement are: 

a) it is too costly. 

b) it subjects the employer to fixed 
premium charges which can be re- 
duced or omitted in those years 
convenient for the employer only 
under considerable administrative 
difficulty. 

c) it leads to administrative difficul- 
ties since the contracts mature at 
the stipulated retirement age 
whether or not the employees ac- 
tually retire at that age. 


d) it provides almost no death bene- 
fits in the early years to the unin- 
surables—those who need it most. 


e) it may provide too high a death 
benefit in the later years e.g., on 
the death of a man aged 60 whose 
pension at age 65 would be $250 
a month, it would provide about 
$30,000. 


f) it may provide too high a death 
benefit in the early years to those 
covered by retirement income con- 
tracts. 


One of the devices developed as an 
answer to these objections is the use of 





insurance contracts with an auxiliary 
trust fund—a combination method fre- 
quently referred to as an auxiliary or 
supplementary trust. Under this method, 
the death benefit is a level amount which 
does not increase with age, typically 
provided by means of an ordinary life 
contract. The level death benefit and 
the cash value under a $1,000 ordinary 
life contract on behalf of a man age 
35 at its issue is shown in Chart B. Such 
a contract would then provide about 
$535 as a cash value at age 65 for those 
who survive to age 65 which amount 
could go towards providing the annuity 
payable at that time. Assuming $1,664 
is necessary to provide an annuity of 
$10 a month for 10 years certain and 
life thereafter beginning at age 65, the 
sum of $1,129 will have to be provided 
by other means and can be accumulated 
in a trust. 


How does the cost of such benefits 
compare with the retirement contract? 
A non-participating retirement income 
contract would about $45.31 a 
year. A non-participating life insurance 
contract would cost about $22.24 and 
there would have to be accumulated in 
the trust $16.82 a year if a 3% inter- 
est rate is earned (assuming compar- 
able mortality rates) so that there ap- 
parently would be a saving of $6.25, 
or 14%, by the use of the auxiliary trust 
with annuities paid by the insurance 
company. 


cost 


Upon retirement of a member at age 
65 under a pension plan funded through 
ordinary life contracts combined with 
an auxiliary trust fund, the employer 





Chart B: Ordinary Life Contract 





Male—Age 35 











has a choice in determining the means 
by which the retirement benefit is to be 
provided. He may have the trustee cash 
in the life contract and provide the full 
retirement benefit directly from the 
trust. He may convert the ordinary life 
contract into a paid-up life annuity con- 
tract of equivalent value, thereby pro- 
viding part of the retirement benefit by 
the insurance contract with the balance 
to be provided directly from the trust. 
Finally, he may apply the cash value 
of the ordinary life contract together 
with an appropriate transfer of funds 
from the trust to purchase a paid-up 
life annuity contract in the full amount 
of the retiring member’s benefit. This 
last method is permitted by some insur- 
ance companies on a_ basis whereby, 
instead of charging their regular gross 
premium for the paid-up annvity con- 
tract. the cost is the net premium for 
the contract augmented by 3 to 5% of 
the amount transferred from the auxili- 
ary fund. This basis would represent a 
savings of perhaps 3° over the regular 
gross premium charge. 

To eliminate the distinction between 
the death benefits available to insurable 
and non-insurable participants. a few 
insurance companies will provide “guar- 
enteed issue” or “automatic acceptance.” 
This means that within certain limits. 
depending upon the issuing company, a 
certain amount of life insurance will be 
provided all participants whether or not 
they are insurable. 

To reduce the amount of death bene- 
fit reouires using a smaller ratio of 
death benefit to monthly annuity than 
$1.000 to $10. This is simple enough 
but if the annu'tv is to be provided by 
converting the life insurance at retire- 
ment by the addition of a sum from the 
trust. it would be desirable to obtain 
agreement from the insurance company 
to convert on a basis more favorable 
than at regular premium rates for single 
premium annuity contracts. A few life 
will offer such 
conversion privileges where the ratio of 
death benefit to monthly retirement in- 
come is $750 to $10. $500 to $10 and 
even lower. 


insurance companies 


The effect of reducing the death bene- 
fit in relation to the monthly retirement 
income on the emplover’s annual con- 
tribution can be seen from the table of 
approximate values below for a man 





Annual 
Ordinary Payment to 
Death Life Annual Auxiliary 
Benefit Premium Fund Total 
$1,000 $22.24 $16.82 $39.06 
750 16.68 18.82 35.50 
500 £L.12 20.81 31.93 
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age 35. The monthly benefit, guaran- 
teed for 120 months, is $10 beginning 
at age 65. 


The employer’s total contribution in 
each of these cases can be compared 
with an annual premium cost of $45.31, 
which would be required under a re- 
tirement income contract. 


The auxiliary trust method of fund- 
ing is relatively complex. In addition it 
has the objection of any individual con- 
tract plan in that, as salaries increase, 
the number of contracts increases and 
the sheer bulk of contracts presents a 
problem. Berkshire Life Insurance Com- 
pany claims to have solved this problem 
by eliminating in the additional con- 
tracts much of the material already in 
the original and permitting them to be 
attached into a “condensed file form 
policy.” 

The higher the return on the auxili- 
ary funds accumulated for conversion 
at retirement date, the lower the cost 
of the plan to the employer. The funds 
can be, of course. and generally are, 
with 
this objective in mind, Some insurance 
will 


accumulated in a separaie trust 


companies acept such payments 


from the trustee and guaraniee 2 to 


24% 


tional 


on such funds with such addi- 
interest credits as it credits on 
say dividend additions. Such payments 
are in the nature of advance payments 
and the relationship in that regard be- 
that of 
debtor-creditor. [t is said that some in- 


tween insurer and trustee is 
surance companies will accept such ad- 
vance payments from the employer with- 
Unless the 


insurance company is acting as a trus- 


out an intervening trust. 
tee in such a case. and few are author- 
ized to act as such, there is a question 
as to whether the emplover’s advance 
payments to the insurer can be taken 
as tax deductions for the years in which 
they are made, under the provisions of 
Section 404(a) of the Internal Revenue 
Code. 


To determine the amount which the 
employer should contribute each year 
to the auxiliary fund is an actuarial 
problem. It presents, in many ways, 
identical problems to those involved in 
the determination of contributions under 
a fully trusteed plan. Some: insurance 
companies prepare tables designed to 
enable the insurance agent to compute 
the contribution to be made. Some in- 
surance companies offer to make such 


computations. These prepared tables 
and calculations are fraught with 


dangers to the employer in that they 
are sometimes based on assumptions 


which are not acceptable for tax de. 
duction purposes by the Internal Reve. 
nue Service. Also, they are suitable 
only in circumstances where the exact 
amount of contributions is made every 
year. If the employer, because of busi- 
ness necessity, finds that he cannot make 
a full or partial contribution in one 
year the method calls for contributions 
in excess of the limitation on deductions 
under the code, or requires a new set 
of calculations which are quite involved. 
It is doubtful that any insurance com. 
pany will undertake them. In this re. 
gard it is well to bear in mind that the 
proposed regulations on Section 404 (a) 
would not permit an emplover to change 
his method of claiming deductions in 
such a case without prior approval. 


Rev. Rul. 55-480 describes the test 
of whether the failure of an employer 
to make the contribution in anv year 
in such a plan will result in disqualifi- 


cation. The ruling states: 


“The M company established an 
employees’ pension plan which has 
been held to meet the requirements 
for qualification under Section 165(a) 
of the 1939 Code (Section 401(a) of 
the 1954 Code). All contributions by 
the company are paid to the trustee 
of the trust forming a part of the 
plan. Contracts purchased by the 
trustee to fund benefits under the 
plan call for level annual premiums 
providing a minimum basic pension 
with additional payments sufficient to 
convert the hasic contract purchased 
to one providing the full pensions 
called for under the plan. The ‘addi- 
tional payments’ are paid over by the 
trustee to and are held by the insurer 
as an ‘auxiliary fund’ to be apovlied 
as needed on the retirement of an 
employee*** 


“*#*it is held that the qualified 
status of the plan and trust, under 
Section 401(a) of the 1954 Code, will 
not be affected by the postponement 
or susvension of the current year con- 
tribution to the ‘auxiliary fund’ if the 
benefits provided under the plan are 
not affected at any time by the sus- 
pension and if the unfunded past ser- 
vice cost at any time (including any 
unfunded prior normal cost and ut- 
funded interest on any unfunded cost) 
does not exceed the unfunded past 
service cost as of the date of estab- 
lishment of the plan.” 


It is worthy of note that although the 
contributions (and deductions) in such 
a case may be determined under a 404 
(a) (1) (B) nsur- 
ance companies, the test deseribod ne 
cessitates a 404(a)(1)(C) type caleu- 
lation. 


method, used by the 


(Continued on page 904) 
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ESTATE TAX 


Right to designate new beneficiaries if 
present beneficiaries predecease settlor 
constitutes reversionary interest in pre- 
1949 transfer. Irrevocable trust provided 
for payment of income to settlor for life, 
thereafter to decedent’s son and wife for 
their joint lives. The trust was to term- 
inate 21 years after death of survivor 
of wife and son, and assets were to be 
distributed to children of son. If dece- 
dent survived both wife and son, instru- 
ment provided he had right to designate 
other and different beneficiaries of trust 
principal and/or income, exclusive of 
himself or his creditors. Decedent, age 
73 at death, was’survived by wife, age 
82, and son, age 48. Commissioner in- 
cluded value of corpus of trust in estate. 
Deficiency was paid and estate sued for 
refund. 





HELD: For Government. Retention of 
right to designate new beneficiaries con- 
stituted express reversionary interest. 
Reversionary interest based upon ages 
of settlor and beneficiary was worth 
8.5% of value of trust corpus. Inas- 
much as such interest exceeded 5% of 
corpus at date of decedent’s death, trust 
is includible in estate as transfer in- 
tended to take effect at death. Costin v. 
Cripe, D. C. S. D. Ind., Aug. 22, 1955. 


Marital deduction not to be reduced 
by Federal and state estate taxes paid 
out of residuary estate. Estate claimed 
marital deduction for full value of cer- 
tain shares of stock passing to surviv- 
ing spouse. Will contained no provision 
as to payment of taxes. Executor paid 
Federal and state estate taxes out of 
residuary estate. Commissioner reduced 
marital deduction contending that de- 
duction should be reduced by pro-rata 
part of Federal and state estate taxes 
payable out of residuary estate. 


HiLD: For estate. Section 812 (e) 
(1) (E) (i) of 1939 Code provides 
that in determining value of marital 


deduction there shall be taken into ac- 





count the effect which any estate tax 
“has upon the net value to the surviv- 
Ing spouse.” Local (Mississippi) law is 
silei.t upon question of apportionment of 
} ‘axes where no testamentary directions 
gy ore xiven. Thus, payment of taxes out 
of iesiduary estate was proper and no 
i 
} Ocroper 1955 


FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 


Foosaner and Saiber, Newark, New Jersey 


part of same was chargeable to property 
bequeathed to surviving spouse. Estate 
of Morrison v. Comm., 24 T.C. 109, Aug. 
31, 1955. 


Overpayment of estate tax resulting 
from income tax deficiency assessed 
against Administratrix not credited 
against income tax. Income tax defici- 
ency assessed against plaintiff, individ- 
ually and as Administratrix, resulted in 
reducing gross taxable estate and entit- 
ling plaintiff to refund in estate tax. 
Plaintiff filed claim for refund of estate 
taxes after 3 year Statute of Limita- 
tions had expired. Administratrix con- 
tended that under principle ef equitable 
recoupment estate taxes should be a 
credit against income tax deficiency. 

HELD: For Government. Equitable 
recoupment applies only as_ defense 
where it arises out of some feature of 
same transaction. Here action was for 
recovery of estate taxes and not in- 
come taxes. Inasmuch as claim was not 
filed within statutory period, action 
must be dismissed. Herring v. United 
States, D.C.E.D. N. C., April 30, 1955: 


REVENUE RULINGS 


Gift Tax: Gifts of stock to minors 
effective notwithstanding state law re- 
striction against registering stock in 
names of minors. Grandparent made out- 
right transfer by way of gift of certain 
shares of stock to grandchildren. No 
trust either created or intended 
to be created. Parents of children were 
registered as owners of stock inasmuch 
as state law prohibited securities being 
registered in names of minors. Income 
and gains on sale were 
separate bank account 
names as “trustees.” 


was 


deposited in 
under parents’ 


Service holds that where bona-fide gift 
is made, no trust is created because stock 
is registered in names of parents pursu- 
ant to state law requirements. Income 
and capital gains from sale are taxable 
to grandchildren as_ beneficial owners. 
Rev. Rul. 55-469, I.R.B. 1955-30, p. 34. 


Gift Tax: No gift made where spouses 
effect equal division of community prop- 
erty into separate property of each. As 
a result of certain equal divisions of 
community property in 1943 and 1945, 


donor spouse exhausted his specific ex- 
emption and paid gift tax. Section 86.2 
of Regulations effective at time provided 
that such division constituted taxable 
gift. Treasury Decision 6015, approved 
May 29, 1953, eliminated such provision. 

Service rules that specific exemption 
used against such divisions remains 
available. Net gifts for preceding years 
are likewise to be adjusted accordingly. 
Special Ruling, Sept. 6, 1955. 


Income Tax: Income of revocable 
trust established as custodian of de- 
ferred compensation bonus funds tax- 
able to corporation and deduction for 
payments allowable only in year paid. 
Corporation has policy of paying part 
of yearly bonuses in its common stock 
on deferred contingent basis. Shares are 
not delivered to employees at time of 
issuance, nor do employees acquire any 
fixed or vested rights in shares or divi- 
dends paid thereon. They are delivered 
to trustee set up by corporation as cus- 
todian. Corporation’s right to revoke 
trust is absolute. 

Service holds that pursuant to Section 
39.23(p)-1 of Regulations 118 corporate 
arrangement here is method having ef- 
fect of plan deferring receipt of com- 
pensation. Therefore it is governed by 
Section 23(p) of 1939 Code (Section 404 
of 1954 Code). Under limitations of this 
section, deductions of employer are 
limited to amounts paid. Accordingly, 
trust being revocable, funds are to be 
considered assets of corporation, income 
from which is taxable to corporation. 
Deductions for payments will be allow- 
able in year distributions are made and 
then only to extent they are deemed 
reasonable compensation for services 
rendered. Rev. Rul. 55-525, LR.B. 1955- 
33, p. 20. 


Income Tax: Administration expenses 
paid or incurred in respect of share of 
community property of surviving spouse 
may be allowable as income tax deduc- 
tions to surviving spouse. One-half of 
executor’s commissions and miscellane- 
ous administration expenses were claim- 
ed and allowed on community estate tax 
return. Inquiry is made whether surviv- 
ing spouse is entitled to income tax de- 
duction for expenditures incurred in 
respect of her share of community. 
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Service rules that under Section 23(a) 
(2) of 1939 Code deduction is allowed 
for ordinary and necessary expenses paid 
or incurred for production or collection 
of income, or for management, conserva- 
tion, or maintenance of property held 
for production of income. Therefore, ex- 
penses paid or incurred in administra- 
tion of community estate, allowable by 
laws of administering jurisdiction and 
which are not deductible on estate re- 
turn because paid or incurred in respect 
of surviving spouse’s share of commun- 
ity property, are allowable income tax 
deductions to extent they qualify under 
Section 23 (a) (2') of 1939 Code. 


Ruling does not extend to community 
estates taxable under provisions of Sec- 
tion 811 (e) (2) of 1939 Code as amend- 
ed by Section 402 (b) of Revenue Act of 
1942, which remained effective until re- 
pealed by Section 351 (a) of Revenue 
Act of 1948. Rev. Rul. 55-524, I.R.B. 
1955-33, p. 19. 


Income Tax: Redemption by corpora- 
tion of portion of its stock held by testa- 
mentary trust constitutes dividend dis- 
tribution. Decedent left his stock inter- 
est of 999 shares in trust, his widow to 
receive income for life, with remainder 
generally to decedent’s son and daughter. 
Son already owned 500 shares of corpo- 
ration and wife owned 1 share. Trustee 
had power to invade principal on be- 





half of life beneficiary. After father’s 
death son was unwilling to assume full 
responsibility for operating business un- 
less he owned and controlled all out- 
standing stock. Corporation, therefore, 
redeemed shares held by trust at slightly 
less than book value. 

Service rules that redemption of stock 
constitutes distribution essentially equiv- 
alent to dividend. Son had substantial 
and fixed interest as remainderman so 
that redemption of estate’s shares did 
not effect a complete severance of bene- 
ficiary’s interest. Further, trustee’s 
right to invade principal always posed 
hazard to son’s acquiring control, and 
it was to his interest to have shares 
redeemed. Rev. Rul. 55-547, I.R.B. 1955- 
35, p. 21. 

A & A 


PENSION DIGEST 
(Continued from page 902) 


The auxiliary trust type of funding 
goes part of the way along the road 
toward a solution of some of the prin- 
cipal objections to the use of individual 
contracts. It gives the employer a some- 
what less expensive funding medium, a 
more satisfactory basis upon which to 
select a level of death bene ‘ts consistent 
with his objectives and more flexibility 
in adjusting his annual pension contri- 
butions to his business conditions. In 


addiiion he will not run into adniini- 
strative difficulties if he wishes to pur. 
sue a flexible policy with respect to the 
ages at which his employees retire, for 
the ordinary life contracts do not ma. 
ture at a stipulated age as do the re. 
tirement income contracts. They can be 
converted at the time of retirement re. 
gardless of the age of the retiree. 


On the other hand a two part pro- 
gram tends to be administratively com- 
plex. The flexibility achieved in plan. 
ning the structure of benefits under the 
retirement program or in handling the 
employer’s contributions from the busi- 
ness and tax standpoints, while better 
than under retirement income and re 
tirement annuity contracts, is not the 
maximum available to the employer. 
Nor is this type of funding, by any 
measure, lowest cost funding. 


“Ordinary life contracts with auxili- 
ary trust” funding is but one of the 
possible ways of providing pensions. 
Whether it is indicated in any particular 
case depends in part on the benefit ob- 
jectives of the employer, the number 
of employees and the vesting provisions 
to be included. If it is to be used, the 
selection of the insurer, for the reasons 
indicated above, is extremely important. 
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RECENT FIDUCIARY DECISIONS* 


AssETS — Business — Determination 
of “Book Value” of Stock Subject 
to Purchase Agreement on Death 


New York—Court of Appeals 
Aron v. Gillman, N.Y.L.J., Sept. 21, 1955. 


Two stockholders made an agreement 
requiring the surviving stockholder to 
purchase the deceased _ stockholder’s 
share of stock at book value, determined 
by the most recent audit. At the death 
of one of the stockholders the most re- 
cent audit showed: ‘Merchandise-In- 
ventory, Estimated.” At the end of the 
balance sheet was the notation—“sub- 
ject to Federal and State Income Taxes 
and year-end adjustments.” The actual 
value of the inventory was conceded to 
be substantially more than the estimated 
amount. The question was: How should 
the book value be determined? 


HELD: To determine book value: (1) 
the book entries must be correct and 
complete and not made to defeat an 
outstanding claim; (2) accepted account- 
ing principles should not be entirely dis- 
regarded. Since it was conceded that the 
estimated value of the inventory entered 
in the books was incorrect, the actual 
value should be used to determine book 
value. The estimated income taxes should 





be deducted from the total assets in 
keeping with normal accounting and 
business practice. (Two judges dissented, 
inpart, on the ground that “book value” 
means the value of the stock as shown 
wn the books of the corporation; and 
the estimated value for inventory as 
entered on the books should be used to 


#‘etermine book value.) 


ASSETS — Protection — Surety Not 
Liable to Principal for Losses in 
Estate Management 


Pennsylvania—Supreme Court 


Tooks v. Indemnity of North 


America, 381 Pa. 607. 


Insurance Co. 


Plaintiff was the administrator d. b. n. 


q¢.t.a. of her father’s estate, succeeding 
the executor who resigned. The executor 
@perated the decedent’s business without 
Gcourt approval and plaintiff continued 





Hi do so, 
$50,000 for which she was personally 
Giable. The defendant was the surety on 
; her bond and as such countersigned all 
qf the checks issued by plaintiff in the 
qgurse of the operation of the business. 








tL 


“STATES 





incurring losses exceeding 


She also paid out of her own funds over 
512,000 to creditors of decedent who had 
hot filed suits to retain their liens upon 


ithe decedent’s real estate. 


In her suit against the defendant to 
recover $62,000, plaintiff averred that 
she was an inexperienced woman whose 
lawyer had failed to advise her correctly 
and further that she would not have 
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incurred the personal liability for the 
losses in the business or paid the cred- 
itors had it not been for the negligence 
of the defendant in countersigning the 
checks in unjustified amounts and in 
misleading and lulling her into contin- 
uing the business. Defendant filed pre- 
liminary objections to the complaint 
which the lower court sustained. 


HELD: Affirmed. The bond filed by 
the two parties made them responsible 
to the creditors and parties in interest 
for the proper administration of the es- 
tate, but did not make them responsible 
to one another. There was no duty on 
the surety to give the principal advice 
to protect her from liability or to take 
the place of an incompetent and faith- 
less lawyer. If the surety were negligent 
in any matters concerning the estate, it 
would not incur liability to its principal 
but to the creditors and parties in in- 
terest, and it cannot be charged with 
negligence in failing to prevent its prin- 
cipal from being negligent. A principal 
cannot maintain a suit against his 
surety for his own default, although 
such default will ordinarily give the 
surety a right of action against the 
principal. 


CLaImMs — Creditor May Not Re- 
scind Contract with Decedent 
After Claim Has Been Allowed 


Colorado—Supreme Court 
Holscher v. Ferry, 280 P. 2d 655. 


Holscher purchased from Ferry an in- 
terest in a partnership, paying therefor 
the sum of $20,000, represented by 
promissory notes. The interest in the 
partnership was not given as a pledge 
to secure the payment of the notes, but 
an agreement was entered into whereby 
Holscher agreed not to sell the interest 


in the partnership prior to September 1, 
1955, without the written approval of 
Ferry, or in the alternative full payment 
of the promissory notes. Holscher died 
and Ferry filed a claim against his estate 
on the unpaid notes totaling $20,000, 
which claim was allowed by the court. 


Thereafter, in a separate action he 
sued the administratrix for a rescission 
of the contract, the cancellation of the 
notes and the return of the partnership 
interest to him. He alleged that the part- 
nership interest was inventoried in the 
estate at $12,000, and that the ad- 
ministratrix intended to sell the same for 
$6,500. He further alleged that the estate 
was insolvent, and that if the contract 
was not rescinded, other creditors would 
share in the partnership interests and 
thereby in an asset coming from Ferry 
without the payment of any actual con- 
sideration by the decedent. 


HELD: Having filed his claim against 
the estate and the claim having been al- 
lowed and thereby become a judgment, 
Ferry made an irrevocable election and is 
bound thereby. He, therefore, cannot now 
sue for rescission of the contract, as he 
gave up this remedy when he filed his 
claim against the estate. 


CoNFLICT OF Laws — Law of Domi- 
cile Governs Succession to Personal 
Property 

California—District Court of Appeal 


Estate of Nolan, 135 A.C.A. 49 (Aug. 15, 


1955). 

Jennette Nolan, a resident of Montana, 
died leaving no known heirs. Although 
she left a will, she died intestate as to 
California assets, consisting of certain 
real property and two savings bank ac- 
counts. Her will was admitted to pro- 
bate in Montana, and ancillary probate 
was had in California. When the Cali- 


+Due to space limitations, a number of digests are deferred until n-xt month. 
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fornia administrator filed his petition 
for distribution of the California estate, 
the Montana administrator petitioned 
for delivery of the assets to him, and 
the State of California filed its petition 
for delivery of the assets to the State 
Treasurer as escheated property. The 
Montana estate was solvent. 


Section 946 of the California Probate 
Code provides: “If there is no law to 
the contrary, in the place where personal 
property is situated, it is deemed to fol- 
low the person of its owner, and is 
governed by the law of his domicile.” 
The Superior Court ordered distribution 
of all the property, real and personal, 
to the State of California. 


HELD: Reversed as to the personalty. 
(There was no appeal from the part of 
the decree escheating the real property 
to the State of California.) Under Sec- 
tion 946 the law of the domicile governs 
succession. 


The court cites three other sections: 
Probate Code 231, 1027 and 1040. Sec- 
tion 1040 provides for distribution, where 
it is for the best interests of the estate, 
to the personal representative in the 
state of decedent’s residence, and for 
that purpose permits sale of real prop- 
erty and delivery of proceeds. This sec- 
tion was held to be procedural only. 
Section 231 provides that if there are 
no heirs, the property escheats to the 
state. This was held not to be “law to 
the contrary” as contemplated by Sec- 
tion 946. Section 1027, providing for 
distribution in the absence of known 
heirs to the state was also held to be 
merely procedural, and providing for 
claimants making claim to the property 
within five years, was also held not to 
be “law to the contrary.” 


DISTRIBUTION — Adopted Child In- 
cluded in Remainder to Heirs and 
Descendants 


Missouri—Supreme Court 

Hayes v. St. Louis Union Trust Co., 280 S.W. 

2d 649. 

Testator executed his will in 1915, in 
which he created a trust for the benefit 
of his eight children “or their heirs and 
survivors.” The trust was to continue 
until the death of the last survivor of the 
eight children, and during the trust pe- 
riod the net income was directed to be: 
“divided and distributed in equal shares, 
per stirpes, among my surviving chil- 
dren and the descendants of any deceased 
child or children of mine.’”’ Upon the 
termination of the trust, the principal 
and the undistributed income were to be: 
“divided in equal shares among my 
grandchildren then living and the de- 
scendants of any deceased grandchild 
who may leave descendants then living.” 


In 1917 and 1918, and after the en- 
actment of a Missouri adoption act, 
testator executed two codicils reaffirming 
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all parts of his will not modified by the 
codicils. After testator’s death, and dur- 
ing the term of the trust, one of testa- 
tor’s sons adopted a child. Thereafter, the 
same son remarried and had a child of 
his own. The adopted child in turn had 
a child prior to the death of testator’s 
son. 


Upon the death of testator’s son, a 
suit was brought to construe the will 
with respect to the right thereunder, if 
any, of the adopted child and of her 
child. The trial court held that neither 
had an interest in the estate. 


HELD: Reversed with directions to 
enter a decree finding both the adopted 
child and her child to have an interest 
in the estate. 


Under the law as it existed at the time 
the will was executed, an adopted child 
was included in the term “heirs” and the 
term “descendants,” particularly where, 
as here, the reference was to heirs and 
descendants of testator’s children, not of 
testator. Testator could have, but did not, 
use the terms “heirs of the body” and 
“lineal descendants.” The term “grand- 
children” can include an adopted child, 
and here the term should be so construed 
to be in harmony with the rest of the 
will. The fact that the codicils were ex- 
ecuted after the enactment of the 1917 
adoption act supported the inclusion of 
the adopted child. 


DISTRIBUTION — Murderer May In- 
herit from Victim 


New Mexico—Supreme Court 
Reagan v. Brown, 285 P. 2d 789. 


Action by collateral heirs of decedent 
who was killed by her only son, for an 
order declaring that her estate thereto- 
fore distributed to the son was held by 


him as constructive trustee for their 
benefit. 
HELD: In the absence of a _ specific 


statutory provision to the contrary, 
one who murders a person may still in- 
herit that person’s estate in accordance 
with the laws of descent and distribution. 


DISTRIBUTION — Provision for After- 
born Child 


North Carolina—Supreme Court 
Sheppard v. Kennedy, 242 N. C. 529. 


K, the testator, was married twice. 
He made a will in 1948 and died on 


May 31, 1950 survived by one child of 
his first marriage. Another child was 
born to his widow 8 months and 17 days 
after his death. By his will the testator 
gave a farm of a value of $20,000 to his 
mother for life with remainder to the 
child of the first marriage. He gave all 
of the residue of his estate “among my 
next of kin and heirs at law in the same 
manner as if I had died intestate.” The 
net value of the residuary estate was 
$35,000. 





G. S. 31-45 reads in part as folli ws, 
“Children born after the making o/ the 
parent’s will, and whose parent sha!) die 
without making any provision for tiem, 
shall be entitled to such share and pro- 
portion of the child’s estate as if he oy 
she had died intestate. . .” This was a 
special proceeding brought by the post- 
humous child for a determination of the 
claim of such child. 

HELD: Under North Carolina law the 
afterborn child will receive one-half of 
the residuary estate, or $17,500. This 
is substantial provision for that child. 


Therefore, G.S. 31-45 is not applicable./ 


NOTE: The Supreme Court suggests 


that the quoted section requires clarifi-| 


cation. It should be noted that the court 


uses the words “substantial provision,’? 


where the statute uses the words “any 


} shi 


4 


¥ 


H tes 


provision.” It is unfortunate that the °? 


court did not decide whether or not, in 
the case of a class gift in which the 
afterborn child is included, the provision 
must be “substantial.” Quaere as to a 
case in which a testator has five chil- 
dren, one born after his death, and the 
will gives the entire estate outright to! 
the widow with a statement that it is) 


the intention of the testator that the 


widow shall have all of his property) 
as against all of his children whether 
born before or after his death. 


JOINT TENANCY — Evidence of Rela-| 


tionship of Joint Depositors Over-) \ 


] 


rides Bank Account Terms 


Illinois—Supreme Court 


Scanlon v. Scanlon, 127 N.E. 2d 435. 


H brought an action to establish a con- 
structive trust in the proceeds of a joint 
savings account held in the names of 
H and W. During a period of domestic 
discord W withdrew the entire account 
balance. The account agreement provided 
for joint tenancy with right of survivor+ 
ship and authorized withdrawal of part 
or all of the account by either depositor. 
Deposits in the account were largely) 
from business ventures in which W had 
helped H. 

HELD: H is entitled to one-half the 
joint account balance. The parties’ or 
ginal intention was to share equally in 
property acquired during the marriages 
The joint deposit agreement is not con 
clusive on the issue of donative intent 
between the depositors. 
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Joint TENANCY — Estate Entitle 
to Balance in Savings Account 


Illinois—Supreme Court 


Estate of Schneider (Link v. Ralston), 12! 


N.E,. 2d 445. 


Shortly before his death, the deceden 


opened two joint bank accounts in hig, 
name and Ralston’s at a savings and loalj, 


association. Both parties signed an 4) 
plication form which described the appli 
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‘| the Minnesota 


cants as “joint tenants with right of sur- 
yivorship and not as tenants in com- 
mon” and authorized the association to 
act upon the signature of either. All 
funds in the accounts were contributed 
by the decedent. This was an action 
prought by the executor to establish the 
estate’s right to the entire balance in the 
accounts. 


HELD: The estate is entitled to the 
account balance. By statute the member- 
ship application protects the bank from 
conflicting claims of joint depositors. Be- 
tween the depositors evidence of the in- 
tention of the parties is admissible. If 
a transfer is effected, it must be by gift 
and the alleged donee has the burden of 
proving the contributing depositor’s 


} donative intent. The surviving depositor’s 


testimony showed the accounts were 
opened in joint form for the decedent’s 
convenience only. 


JURISDICTION —— Personal Service on 
Resident Foreign Representative 
Sufficient to Confer Jurisdiction — 
Service by Publication Insufficient 
in Rem where Local Representa- 
tive Not Joined 


Minnesota—Supreme Court 
McAndrews v. Krause, 71 N.W. 2d 153. 


Decedent died a resident of Iowa, leav- 
ing personal property in Minnesota and 
real property in Iowa, North Dakota and 
Nebraska. A Minnesota trust company 
was appointed special administrator of 
estate; and Krause, a 








‘| Minnesota resident, and Moe, an Iowa 
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‘resident, were appointed coexecutors 
in Iowa. Plaintiffs, decedent’s sisters, 
brought this action in Minnesota District 
Court to impose a constructive trust upon 
the decedent’s property on the ground that 
ithe decedent failed to comply with an 
agreement under which real property 
‘Was conveyed to decedent on the condi- 
tion that she hold a two-thirds interest 
‘intrust for plaintiffs and eventually dis- 
tribute to them. The Minnesota personal 
property consisted of funds representing 
the income from the real property, which 


funds were in the possession of the Min- 


hesota representative. 

Named as defendants in their repre- 
sentative capacities were Krause and 
Moe, Krause having been served per- 
sonaliy, and Moe by publication. The 
Minnesota special administrator was not 
made a party. Defendants moved to dis- 
miss the complaint on the ground that 
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the court had no jurisdiction over them 
in their representative capacities. This 
Moticn was granted. 

HELD: Affirmed in part and reversed 
in part. 
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erally a foreign representative can- 
sued in his representative capacity 
’ jurisdiction outside of the state 
ich he was appointed. An exception 
s rule applies in the case of an 
of an equitable nature, to the ex- 
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tent that there are assets within the 
forum. Accordingly, personal service up- 
on Krause is sufficient to confer in per- 
sonam jurisdiction over him insofar as 
the Minnesota property is concerned. 


As against Moe, plaintiffs rely upon 
service by publication, treating the pro- 
ceeding as one in rem or quasi in rem 
and not in personam. The Minnesota spe- 
cial administrator is an indispensable 
party to such an in rem proceeding. The 
order dismissing as to Moe is affirmed, 
without prejudice to the court’s right to 
hear a motion to join the special ad- 
ministrator. 


MUTUAL WILLS — Beneficiary under 
Alleged Prior Irrevocable Will 
Must Show Irrevocable Intention 
at Time Will Executed to be En- 
titled to Relief 

New Jersey—Superior Court 
Gromek v. Gidzeka, 115 A. 2d 144. 

Plaintiff brought action to enforce 
alleged oral agreement between her 
uncle and aunt to make irrevocable mu- 
tual wills under which she was benefici- 
ary. Uncle died and plaintiff claims de- 
fendant aunt made new will purporting 
to leave property to person other than 
plaintiff. Judgment is sought declaring 
defendant holds property in trust for 
plaintiff. 

HELD: Parole agreement to execute 
irrevocable mutual wills is looked upon 
with close scrutiny. It must be support- 
ed by cogent, clear and convincing evi- 
dence. Here proofs failed to establish 
testamentary arrangement was irrevoc- 
able in nature. 

A A 

@ A new Pennsylvania law permits cor- 

porate fiduciaries to give notice of merger 

to interested parties by newspaper adver- 
tisements. 


SPOUSE’s RIGHTS — Right of Widow 
to Family Allowance Not Waived 
by Antenuptial Agreement 


Washington—Supreme Court 


In re Schwarzwalter’s Estate, 147 Wash. Dec. 


105. 

Two sons of the decedent appealed 
from an order granting the widow a 
family allowance of $300 per month, 
pursuant to a statute authorizing the 
court to make a reasonable cash allow- 
ance for the maintenance of decedent’s 
family during the settlement of the es- 
tate. Prior to his marriage, the decedent 
and the widow entered into an antenup- 
tial agreement with respect to the main- 
tenance of separate control over their 
separate properties, and each expressly 
agreed aot to claim any homestead in 
the separate property of the other. 


HELD: Affirmed. The antenuptial 
agreement cannot reasonably be con- 
strued as a waiver by the widow of her 
statutory right to claim a family allow- 
ance. The right to claim a homestead 
was expressly waived, and if it had been 
intended to waive also the right to claim 
a family allowance, the parties to the 
agreement would have specifically 
stated. The, widow’s right to a family 
allowance should not be held to have 
been waived by agreement except by 
explicit language. 


sO 


TAXATION — Estate & Inheritance — 
Executor is Not a “Person Ag- 
grieved” by Inheritance Tax As- 
sessment. 


United States—Court of Appeals, D. of C. 


National Bank of Washington v. District of 
Columbia, No. 11,562, decided August 19, 1955. 


The bank executor filed an inheritance 
tax return with respect to decedent’s 
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estate as required by the D. C. Code. It 
valued certain stock which decedent had 
bequeathed to his wife at $122.70. The 
District Assessor valued the shares at 
$350.00 each and imposed a tax on that 
basis. Having paid under protest, the 
executor petitioned the District of Colum- 
bia Tax Court to reduce the inheritance 
tax with respect to the shares. The Tax 
Court affirmed the action of the Assessor 
and the executor appealed. 


The District of Columbia moved to dis- 
miss on the theory that the executor 
lacked standing as the wife should have 
been the petitioner. The motion was 
granted and the petition for review was 
dismissed. The executor then filed a mo- 
tion to vacate the order of dismissal and 
permit the wife to be substituted as peti- 
tioner as it was too late for the wife to 
file her own petition for review. 


HELD: Motion granted and case 
placed on the calendar for hearing on the 
merits. Even though the petition was 
filed by the executor through mistake of 
law the District of Columbia should not 
be allowed to profit. To substitute the 
wife for the executor would not change 
the issue, which would still be whether 
the tax collected was lawfully exacted. 
To deny substitution would be to de- 
prive the widow of a review on the 
merits. 


WILLS — Probate — Unattested 
Document May Not Be Validated 
by Subsequent Holographic Will 


Texas—Supreme Court 
Hinson v. Hinson, 280 S.W. 2d 731. 


Petitioner was the child by a former 
marriage, and respondent was the widow, 
of decedent. Decedent, on April 20, 1951, 
signed a printed and tyepwritten instru- 
ment which he declared to be his will. 
It directed the payment of his debts and 
devised and bequeathed all of his proper- 
ty to respondent for her lifetime, and 
at her death to be divided equally between 
petitioner and two others. The instru- 
ment was acknowledged by a notary pub- 
lic but was not otherwise attested. 


On August 24, 1951, decedent wrote 
in his own handwriting and signed an 
instrument containing the following lan- 
guage: “Supplementary to my Last Will, 
it still stands as is... To my wife Ethel 
May Hinson. My will is in brief case 
zipper comp. . Everything is yours 
Darling. . . . Have will probated at 
once. ...” This instrument appeared on 
its face to be attested by three wit- 
nesses, but it was stipulated by the 
parties that not more than one of such 
signatures could have been executed be- 
fore decedent’s death. 


Respondent filed application for pro- 
bate praying that both instruments, or in 
the alternative the handwritten instru- 
ment alone, be admitted to probate as 
the last wiil of the decedent. The County 
Court admitted both instruments to pro- 
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bate. On appeal, the District Court on a 
trial de novo admitted only the hand- 
written instrument to probate, and the 
Court of Civil Appeals affirmed. 


HELD: Reversed. Neither instrument 
can be probated. Although decedent in- 
tended to make a testamentary disposi- 
tion of his property, the holographic in- 
strument of August 24th did not declare 
the manner in which he would have his 
property pass at his death. The later in- 
strument only reaffirmed the typewritten 
instrument and made comments in re- 
spect of such instrument, and therefore 
such holographic instrument standing 
alone cannot be admitted to probate. 


Neither can the typewritten insiru. 
ment standing alone be admitted to oro. 
bate, for Texas law requires that non. 
holographic wills be attested by at least 
two witnesses. The ultimate question, 
therefore, is whether an unattested non. 
holographic instrument may be validated 
by a subsequently executed and unat- 
tested holographic document. Since under 
the present circumstances the instrument 
which must be incorporated by reference 
into the handwritten document contains 
the complete testamentary scheme, and 
not merely an identification of benefi- 
ciaries or property, the court will not go 
to such lengths to find a proper will. 
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